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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8623. 


WILLIAM H. MONDELL, co-executor and co-trustee under 
the will of Jeffrey Parsons, deceased, BEVERLEY F. 
PARSONS, individually and as co-executrix and as co¬ 
trustee under the will of Jeffrey Parsons, deceased, 
JEANNIE M. VERNEY, HERBERT W. D. MUS- 
GRAVE, Appellants , 

v. 

CORCORAN THOM and HERBERT PUTNAM, Surviv¬ 
ing Trustees under the Will of Arthur Jeffrey Parsons, 
deceased, CAROL STOCKTON PARSONS, an infant, 
BEVERLEY ROYALL PARSONS, an infant, PAM¬ 
ELA HOWELL PARSONS, an infant, ROYALL PAR¬ 
SONS, non compos mentis, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

i 

This is an appeal by appellants William H. Mondell, 
co-executor and co-trustee under the will of Jeffrey Par¬ 
sons, deceased, Beverley F. Parsons individually and as 
co-executor of and co-trustee under the will of Jeffrey 
Parsons, deceased, Jeannie M. Verney and Herbert W. D. 
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Musgrave, defendants below, from a judgment for plain¬ 
tiffs below, entered by the District Court of the United 
States for the District of Columbia, in an action insti¬ 
tuted by plaintiffs below in their capacity as surviving 
trustees under the will of Arthur Jeffrey Parsons, de¬ 
ceased, for the construction of the will of said Arthur 
Jeffrey Parsons, deceased, and for instructions as to the 
legal effect of certain provisions of the will of Arthur 
Jeffrey Parsons, deceased, and for instructions whether or 
not Jeffrey Parsons, by his will, validly excuted in whole or 
in part, the general power of testamentary disposition and 
appointment given him under the will of his father, and 
what, if any, effect, plaintiffs should give to a purported 
assignment executed by Jeffrey Parsons on April 26, 1935. 

The District Court had and exercised jurisdiction, by 
virtue of the provisions of Section 85 of the Code of Laws 
for the District of Columbia (D. C. Code, 1940 Edition, 
Section 11-301). 

The jurisdiction of the United States Court of Appeals 
for the District of Columbia is conferred by Title 17, Sec¬ 
tion 101, of the Code of Laws for the District of Columbia 
(D. C. Code, 1940 Edition). 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
on the 24th day of August, 1943, in Civil Action No. 16048 
(Joint App. 33), the grounds for appeal being stated in the 
“Statement of Points.’’ 

The suit was brought by plaintiffs below, Corcoran Thom 
and Herbert Putnam, in their capacity as surviving trus¬ 
tees under the will of A. J. Parsons, deceased, for construc¬ 
tion of said will and for instructions as to the intent and 
legal effect of certain provisions of the will of said A. J. 
Parsons, deceased, and as to whether or not Jeffrey Par¬ 
sons, deceased, son of the aforesaid A. J. Parsons, by his 
will, validly exercised, in whole or in part, the general 
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power of testamentary disposition and appointment given 
to him under the will of his father, and what, if any effect, 
plaintiffs should give to a certain purported assignment 
executed by said Jeffrey Parsons on April 26, 1935, (Joint 
App. 1). 

To said complaint, appellants, defendants below, filed an¬ 
swers (Joint App. 28). Guardians Ad Litem were appointed 
for the infant defendants, Beverly R. Parsons, Pamela H. 
Parsons and Carol S. Parsons, and for Royall S. Parsons, 
Non Compos Mentis, and answers were filed on their be¬ 
half (Joint App. 30-32). Thereafter, William H. Gallagher, 
Guardian Ad Litem for Carol S. Parsons, moved for judg¬ 
ment on the pleadings (Joint App. 32) and the cause came 
on regularly for argument, and a judgment was entered by 
the District Court on the 24th day of August 1943, con¬ 
struing the will and instructing plaintiffs as to the distri¬ 
bution of the corpus and income of the trust estate. 

From this judgment, appellants noted this appeal. 

STATUTES INVOLVED. 

District of Columbia Code, 1940 Edition, 

Title 45, Section 102, (25:112) Perpetuities—Excepting 
Charitable Uses: 

“Except in the case of gifts or devises to charitable 
uses, every future estate, whether of freehold or lease¬ 
hold, whether by way of remainder or without a prece¬ 
dent estate, and whether vested or contingent, shall be 
void in its creation which shall suspend, or may by 
possibility suspend, the power of absolute alienation 
of the property, so that there shall be no person or 
persons in being by whom an absolute fee in the same, 
in possession, can be conveyed, for a longer period than 
during the continuance of not more than one or more 
lives in being and twenty-one years thereafter. 

District of Columbia Code, 1940 Edition, 

Title 45, Section 104, (25:114): Estates Created by Deed 
or Will: 
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“Subject to the provisions aforesaid, a freehold es¬ 
tate as well as a chattel real may be created by deed 
or will to commence at a future day, absolutely or con¬ 
ditionally; an estate for life may be created in a term 
for years and a remainder limited thereon; a remainder 
of freehold or for years, either vested or contingent, 
may be created expectant on the determination of a 
term for years, and a fee may be limited on a fee upon 
a contingency which must happen, if at all, within the 
period herein prescribed. 

STATEMENT OF POINTS. 

I. The judgment of the Court below is contrary to law 
and the Court erred in instructing plaintiffs as to the dis¬ 
tribution of the corpus and income of the trust estate. 

II. The Court erred in decreeing that the duration of the 
trusts attempted to be created by Jeffrey Parsons, in his 
will, is to be computed from the date of the death of Arthur 
Jeffrey Parsons and, that so computed, they may endure 
for a period longer than lives in being and twenty-one years 
thereafter. 

III. The Court erred in decreeing that the interests at¬ 
tempted to be created under the will of Jeffrey Parsons, 
are so intimately connected that they are not severable. 

IV. The Court erred in holding that the attempted testa¬ 
mentary dispositions under the will of Jeffrev-Parsons are 
invalid in their entirety under the rule against perpetuities 
and against restraints on alienation as applied in the Dis¬ 
trict of Columbia. 

SUMMARY OF ARGUMENT. 

I. Upon the question as to whether the wills of A. J. 
Parsons and Jeffrey Parsons must be construed together 
and, if so, whether the trusts created, in said wills, violate 
the Rule Against Perpetuities or the provisions of the Dis¬ 
trict Code outlawing restraints on alienation, appellants 
maintain that, under the pertinent provisions of the Code, 
the interests of the wife and children of Jeffrey Parsons 
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vested at the date of the death of said Jeffrey Parsons, 
and that, under the law, the rights of the trustees under 
both wills to dispose of the property held in trust prevent 
the application of the Code provisions. 

II. Appellants maintain that Jeffrey Parsons did not ex¬ 
ercise a power of appointment in his will; the provisions of 
the will of his father, A. J. Parsons, gave to Jeffrey Par¬ 
sons, as of the day of his mother’s death, a defeasible, fee 
simple title to an undivided one-half interest in the A. J. 
Parsons’ trust estate. The provisions of the will of A. J. 
Parsons, regarding the devise of this one-half interest by 
will, if Jeffrey Parsons died within twenty-one years of his 
mother’s death, did not constitute the granting of a power 
of appointment over the property to Jeffrey Parsons, but, 
instead, prescribed the condition upon which Jeffrey Par¬ 
sons’ fee would be divested, namely, that he died 
intestate within twenty-one years after his mother’s! 
death. Jeffrey Parsons died testate within twenty-one 
years after his mother’s death, and the above conditions 
for defeasence did not, and could not, thereafter, by any 
possibility, come into existence, and said Jeffrey Parsons 
died seized and possessed of a fee simple title to an undi¬ 
vided one-half of the A. J. Parsons trust estate, and being 
possessed of a fee simple title, as aforesaid, the trusts and 
uses created in the will of Jeffrey Parsons must be con¬ 
strued for validity from the date of his, Jeffrey Parsons,’ 
death, and not from the date of his father’s death, and are, 
therefore, valid under the provisions of the D. C. Code. 

III. Assuming for the purpose of the argument but not 
conceding, that Jeffrey Parsons was attempting to exercise 
a power of appointment in his will and that the trusts set 
up are invalid in part, still, appellants maintain, that the 
life estate limited to his wife is valid and can be severed 
from the rest without doing violence to the testator’s gen¬ 
eral scheme in his will. 
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ARGUMENT. 

The Facts. 

Arthur Jeffrey Parsons died November 5, 1915, leaving 
a last will and testament dated August 26, 1914, which was 
admitted to probate in the District of Columbia November 
26, 1915, Administration Number 22228. Letters testa¬ 
mentary were issued to decedent’s wife, Agnes Stockton 
Parsons, Herbert Putnam and Corcoran Thom. 

By Item Thirteenthly of this will, the testator created 
a trust out of the residue of his estate. Twenty-one years 
after his wife’s death, the trust estate was to be divided 
among his children then living. A child predeceasing Agnes 
Stockton Parsons was given the power to dispose of his 
share of the trust by last will and testament executed in ac¬ 
cordance with the laws of the District of Columbia. 

The testator had two children, Jeffrey and Royall Par¬ 
sons, the latter having been declared non compos mentis 
by a Special Term of the Supreme Court of New York, 
County of Westchester, White Plains, New York, on Oc¬ 
tober 30, 1919. 

Agnes Stockton Parsons died January 23, 1934, and act¬ 
ing under the authority contained in the will of Arthur 
Jeffrey Parsons, the surviving trustees named Jeffrey Par¬ 
sons to act as successor co-trustee. The court ratified this 
appointment on May 5, 1934, Equity No. 57120. 

Jeffrey Parsons died January 7, 1942, in Gloucester, Vir¬ 
ginia, and left a last will and testament which bequeathed 
the residue of his estate to his then second wife, Beverley 
Flippen Parsons, and William H. Mondell, in trust. The 
trust was to continue for the life of Beverly Flippen 
Parsons and as long thereafter until all of the property 
had been disposed of in any of the methods prescribed in 
the terms thereof. The income from the trust was to be 
paid in specified proportions to the wife during her life 
and to the children. If the wife remarries her proportion 
is lessened and the children’s increased. At the death of 
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the wife, the entire income is to be expended for the chil¬ 
dren and upon attaining the age of twenty-five each child 
is to receive an equal share in fee. However, if the child 
happens to be mentally incompetent at the time, no distri¬ 
bution is to be made until he is adjudged mentally compe¬ 
tent. If any child marries before attaining the age of 
twenty-five, he has the right to make a testamentary dispo¬ 
sition of his share of the trust estate. If Royall Parsons 
dies after Jeffrey and before Beverley Parsons, the trus¬ 
tees are directed to discontinue any income payments to 
the children and pay the entire income to Beverley Par¬ 
sons. 

Beverley Flippen Parsons was born October 14, 1910, 
before the death of Arthur Jeffrey Parsons. Jeffrey Par¬ 
sons has one daughter by his first marriage, Carol Stockton 
Parsons, born February 22,1927, and two daughters by his 
second marriage, Beverly Royall, born January 18, 1938, 
and Pamela Howell, born October 14,1940. 

The Law. 

1. Upon the question as to whether the Wills of A. J. 
Parsons and Jeffrey Parsons must be construed together 
and, if so, whether the trusts created in the Will of Jeffrey 
Parsons violate the Rule Against Perpetuities, or the pro¬ 
visions of the District of Columbia Code outlawing re¬ 
straints on alienation, the appellants maintain that, under 
the pertinent provisions of the District of Columbia Code, 
the interests of the wife and children of Jeffrey Parsons 
vested at the death of Jeffrey Parsons, and that, under 
the decisions, particularly Burdick v. Burdick, 33 Fed. 
Supp., 921 (on appeal Gertman v. Burdick, 123 Fed. (2), 
924), the rights of the Trustees under both Wills to dispose 
of the property held in trust prevent the Code provisions 
against restraint applying. See, also, Shoemaker v. New¬ 
man, 62 App. D. C. 120, and Hazen v. American Security 
and Trust Company, 265 Fed. 274. 
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2. Appellants maintain that Jeffrey Parsons did not ex¬ 
ercise a Power of Appointment in his Will; the provisions 
of the Will of his father, A. J. Parsons, gave to Jeffrey 
Parsons, as of the day of his mother’s death, a defeasible, 
fee simple title to an undivided one-half interest in the 
A. J. Parsons’ Trust Estate. The provisions of the Will 
of A. J. Parsons, regarding the devise of this one-half in¬ 
terest by Will, if Jeffrey Parsons died within twenty-one 
years of his mother’s death, did not constitute the grant¬ 
ing of a Power of Appointment over the property to Jeffrey 
Parsons, but, instead, prescribed the condition upon which 
Jeffrey Parsons’ fee would be divested; namely, that he 
die intestate within twenty-one years after his mother’s 
death. Jeffrey Parsons died testate within twenty-one 
years after his mother’s death and the above conditions for 
defeasance did not, and could not, thereafter, by any possi¬ 
bility, come into existence, and said Jeffrey Parsons died 
seized and possessed of a fee simple title to the undivided 
one-half of the A. J. Parsons’ Trust Estate. See Wills v. 
Maddox, 45 App. D. C. 128. 

Being possessed of a fee simple title, as aforesaid, the 
trusts and uses created in the Will of Jeff rev Parsons must 
be construed, for validity, from the date of his, Jeffrey 
Parsons’, death and not from the date of his father’s 
death. 

3. Assuming for the purpose of the argument but not con¬ 
ceding that Jeffrey Parsons was attempting to exercise a 
power of appointment, Appellants maintain that gen¬ 
erally, in enforcing the rule against perpetuities, it is a 
firmly established principle that every future limitation 
is void as too remote, unless it is apparent that it must take 
effect and vest within the period allowed by the rule. If 
it may possibly not take effect within such period, it cannot 
be made good by subsequent events. The validity of future 
estates under the rule depends not on what actually hap¬ 
pens after the time at "which the rights of the parties are 
fixed, but on what may happen as viewed at the time when 
the will takes effect. 
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This principle, however, does not apply in the case of the 
exercise of a power of appointment. In such a case, the 
validity of the appointment is determined by the fact and 
not the possibility. The exercise of the power is not ren¬ 
dered void because the donee, might, within its terms, have 
appointed in a manner too remote, where the appointment 
actually made does not violate the rule against perpetui¬ 
ties. 

Thus it will be seen that by the prevailing rule, in the 
case of a general power of appointment by will, the period 
of vesting is to be measured from the creation of the power, 
but if the power when exercised is predicated upon the life 
of a person who was living at donor’s death and will vest 
within twenty-one years after that person’s death, the ap¬ 
pointment is valid. 

This conclusion is well expressed in Re Warren’s Estate , 
320 Pa. 112,182 A. 396 (1936) in which the donee of a gen¬ 
eral testamentary power of appointment appointed to her 
husband for life, then to her children and their descendants 
for the life of the survivor of her children when the fee 
was to go to the children’s descendants per stirpes. This 
appointment was held not violative of the rule against per¬ 
petuities as the husband and children of the donee of the 
power were living at the death of the donor. In the words 
of the court: 

“Contradistinguished from the case of the creation 
of a future interest in the original will or deed is when 
such interest is created by the donee of a power. While 
the remoteness of the appointed estate is still measured 
from the time of the creation of the power (Lawrence’s 
Estate, 136 Pa. 354, 20 A. 521, 11 L. R. A. 85, 20 Am. 
St. Rep. 925), it is the fact and not the possibility which 
rules. If the appointment as actually made does not 
violate the rule, such appointment is not rendered void 
merely because the appointee might have appointed 
in a manner too remote. It is well settled that the ex¬ 
ercise of a power of appointment is not rendered void 
because of the fact that within its terms an estate 
might be created which possibly would be too remote. 
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The determination of the validity of the appointment 
in such cases depends upon the facts as they actually 
exist at the time the appointment is made and not pos¬ 
sibilities/’ 

In Minot v. Paine 230 Mass. 514, 120 N. E. 167 (1918), 
the donee of a general testamenty power directed payment 
of the income for life to her husband, who was in being at 
the donor’s death, with the remainder to her sons who would 
reach the age of distribution within twenty-one years of 
the life tenant. This trust was held valid. 

“Since each of these sons was old enough, at the 
decease of his mother, to be certain to reach the age 
of twenty-five years within twenty-one years there¬ 
after, and, if not before, within twenty-one years from 
the death of Charles J. Paine (the husband), * * 

“As applied to the exercise of a power of appoint¬ 
ment, the words of the rule are satisfied if it appears 
that, in the light of facts as to relationship and longev¬ 
ity existent when the appointment is exercised, the es¬ 
tates created in truth will vest and take effect within 
the period limited by the rule, although this may not 
have been certain at the death of the donor of the 
power. Gray, Perpetuities, 3d ed. §§ 523, 524; Hooper 
v. Hooper, 203 Mass. 50, 61, 89 N. E. 161.” 

Hopkinson v. Swain, 284 Ill. 11, 118 N. E. (1918) sus¬ 
tained an appointment under a special power by will, re¬ 
lating back to its creation, to children of the donee, who 
had been born before decease of donor. This appointment 
was held good even though the donee might have appointed 
children born subsequent to donor’s death. Thus, a mere 
possibility that a void appointment might be made under 
the power will not invalidate an appointment completely 
executed without violating the rule. 

The doctrine was recently stated in the case of Legg’s 
Estate v. Commissioner of Internal Revenue, 114 Fed. (2) 
760, in which the Circuit Court of Appeals for the Fourth 
Circuit applied the Pennsylvania law. This concerned an 
appeal from the Board of Tax Appeals which assessed de- 
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ficiency estate taxes against property held to have passed 
under a general power of appointment by will. Among 
other contentions, petitioner relies on the argument that 
the will of the donee, to the extent of a remainder interest 
given her children’s children, is violative of the rule against 
perpetuities because of the possibility that she might have 
had children born to her after the death of her father the 
original donor. Petitioner argues that the exercise of the 
power speaks as of the time of the death of the donor, and 
that when so considered, the provisions of the exercise of 
the power are not limited to a life or lives in being and 
twenty-one years. 

In fact donee had only one daughter and that one born 
during lifetime of original testator. The court decided that 
the rule was not violated and hence the property taxable as 
passing under a general power. 

“ * * * it is true that the instrument exercising the 
power of appointment must be read as though a part of 
the instrument creating the power; but in such case 
there is an exception to the general rule that possibili¬ 
ties and not actual conditions must be considered in 
determining whether the rule against perpetuities is 
violated. ‘The determination of the validity of the 
appointment in such cases depends upon the facts as 
they actually exist at the time the appointment is made 
and not possibilities’ (quoting Warren's Estate, supra 
among others) * * # As Mildred Webster Legg, the 
only child of the donee who could take under the power 
of appointment, was living at the time of the death of 
the donor of the power, there can be no question as to 
the validity of the appointment under this rule. The 
remainder over after her death was to take effect eo 
instante upon the termination of her estate and would 
vest, therefore, within twenty-one years of the termina¬ 
tion of a life in being at the time of the creation of the 
power.” 

The court states that such is in harmony with the com¬ 
mon law rule as followed elsewhere. 
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In the instant case, the exercise of Jeffrey’s power would 
be valid as against the Rule if he exerted it predicated 
upon the life of any one in being at Arthur Jeffrey’s death 
and twenty-one years thereafter. Beverley Parsons was 
born in 1910 and hence was in being at Arthur Jeffrey’s 
death. Jeffrey’s trust insofar as it is predicated upon her 
life was a valid exercise. 

The question now arises as to the severability, still as¬ 
suming but not conceding the trust to be invalid in part, 
of the invalid portion of the trust and the maintaining of 
the valid provisions for the life of Beverley Parsons. As 
a general rule, when a remainder is void because in viola¬ 
tion of the rule against perpetuities, the prior estate is not 
necessarily rendered invalid unless the two are inseparable 
and dependent parts of a general testamentary scheme. 
Boal v. Metropolitan Museum of Art , 298 Fed. 894 (1924), 
cert. den. 275 U. S. 565, expresses it: 

“* * * Where testamentary provisions included in a 
general scheme are inseparably connected and depen¬ 
dent upon each other, the valid part will fail with the 
invalid. If they are so interdependent that the illegal 
disposition cannot be disregarded, and the other car¬ 
ried out without doing violence to the intent of the tes¬ 
tator, the disposition fails entirely.” 

See also Landram v. Jordan, 25 Appl. D. C. 302. 

In the case of Old Colony Trust Co. v. Richardson, 
(Mass. 1927), 7 N. E. (2d) 432, 121 A. L. R. 1218, with 
annotation, donee had a general power to appoint by will 
“provided only that at least one-half part thereof shall be 
given to my said daughter, if then living.” The court held 
that a disregard of that proviso in declaring a trust did 
not prevent the upholding of any attempted exercise of the 
power to the extent that it was valid. 

‘Where an exercise of a power is in part valid and 
in part invalid such exercise so far as valid, will be 
given effect if the valid and invalid elements are sep¬ 
arable.” 
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In Re II or nidge, 237 N. Y. S. 390, (1929), aff’d 243 N. 
Y. S. 89S (1930)—Donor by his will placed $30,000 in trust 
for his niece for her life and directed that upon her death 
the principal thereof should become a part of his residuary 
estate. He provided that his residuary estate should be 
held in trust for his wife for life and upon her death should 
be conveyed and paid over to such persons as the wife 
should by will appoint and in case the wife died intestate, 
the residuary property should go to her next of kin and to 
a named sister of the donor. Attempting to exercise the 
power, the wife blended her own property with that of the 
donor and gave three legacies of $10,000 each to named 
beneficiaries and then divided the balance of all the prop¬ 
erty into five parts, each of which was to be held in trust 
for a named person for life with contingent remainders 
over in two instances and vested remainders in other in¬ 
stances. 

There was a New York statute prohibiting restraints on 
alienation for more than two lives. Hence, it was held that 
the exercise of the power was invalid as to the disposition 
of the remainder interests in the $30,000 (first placed in 
trust for the niece). The exercise was further invalid as 
to one fifth of the other property, inasmuch as the donee 
had directed that such fifth be held for the life of one of the 
five life tenants and then the remainder to go over and be 
held in four equal parts for the lives of the other life bene¬ 
ficiaries. The appointment was further invalid as to the 
two contingent remainders, but it was nevertheless held that 
the appointment should stand insofar as its provisions were 
valid since it was apparent that the case did not present 
an interlocked testamentary scheme such as would require 
a holding that the appointment was void in toto. 

Appellants maintain, that a careful reading and consid¬ 
eration of the provisions of the will of Jeffrey Parsons will 
disclose that the interests therein created are not so in¬ 
timately connected that they are not severable. 
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CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the District Court erred in the respects hereinabove 
set forth and its decision in these respects should therefore 
be reversed. 


Respectfully submitted, 

Hubert G. King, 

Attorney for Appellants, 
Investment Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8623. 


WILLIAM H. MONDELL, CO-EXECUTOR, AND 
CO-TRUSTEE &c., ET AL., Appellants, 

v. 

CORCORAN THOM, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Filed Jun 12 1942 Charles E. Stewart, 

Clerk 

Complaint for Construction of Will and Instructions to 

Surviving Trustees 

1. The Court has jurisdiction of this action under Sec¬ 
tion 85 of the Code of Law for the District of Columbia 
(D. C. Code, 1940 Edition, Sec. 11-301). 

2 2. Plaintiffs, Corcoran Thom and Herbert Putnam, 
are citizens of the United States and residents of the 
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District of Columbia, and bring this action in their capacity 
as Surviving Trustees under the will of Arthur Jeffrey 
Parsons, deceased. 

3. The defendants, William H. Mondell and Beverley F. 
Parsons, who was born on October 14, 1910, are citizens of 
the United States and residents of the State of Virginia. 
The defendant, William H. Mondell, is sued in his capacity 
as one of the Executors and Trustees under the will of 
Jeffrey Parsons, deceased, and the defendant, Beverley F. 
Parsons, is sued individually and in her capacity as one of 
the Executors and Trustees of said decedent’s estate, as 
hereinafter more particularly set forth. 

4. The defendant, Carol Stockton Parsons, an infant born 
on February 22,1927, is a citizen of the United States and a 
resident of the State of New Jersey. The defendants, Bev¬ 
erley Royall Parsons, an infant born on January 18, 1938, 
and Pamela Howell Parsons, an infant born on October 14, 
1940, are citizens of the United States and residents of the 
State of Virginia. All three of said infant defendants are 
children of Jeffrey Parsons, deceased, and are sued in their 
own right as possible beneficiaries under the will of Arthur 
Jeffrey Parsons, deceased. 

5. The defendants, Jeannie Musgrave Verney and Her¬ 
bert William Dudley Musgrave, are subjects of Great 
Britain and are sued in their own right as possible bene¬ 
ficiaries under the will of Jeffrey Parsons, deceased. 

6. The defendant, Royall Parsons, non compos mentis, is 
unmarried and at present is confined at the Fuller Osteo¬ 
pathic Sanitorium, Willow Grove, State of Pennsyl- 

3 vania. He was adjudged to be of unsound mind by a 
Special Term of the Supreme Court of New York, 
County of Westchester, White Plains, New York, on Octo¬ 
ber 30, 1919, and by order entered by this honorable Court 
on November 6,1919, Lunacy Cause No. 8052, the plaintiff, 
Herbert Putnam, was appointed Committee of the estate of 
said lunatic and is now acting in that capacity. Said de¬ 
fendant, Royall Parsons, is sued in his own right, as here¬ 
inafter more fully set forth. 
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7. Arthur Jeffrey Parsons died on or about November 5, 
1915, leaving a last will and testament, dated August 26, 
1914, which was duly admitted to probate and record as a 
will of both real and personal property, by order of this 
honorable Court, holding Probate Court, entered on Novem¬ 
ber 26, 1915, Administration No. 22228, and letters testa¬ 
mentary thereon were issued to plaintiffs and to Agnes 
Stockton Parsons, widow of said decedent, the Executors 
and Trustees therein named. A true copy of said wdll is 
hereto attached as Exhibit A and it is prayed that the same 
may be read and considered as a part hereof. Reference to 
the pleadings and proceedings in said administration cause 
No. 22228 is hereby made and it is prayed that they may be 
considered as a part hereof. 

8. Said Arthur Jeffrey Parsons left him surviving a 
widow, Agnes Stockton Parsons, and as his sole heirs at 
law and next of kin, two sons, the defendant, Royall Par¬ 
sons, then of full age and otherwise sui juris, and Jeffrey 
Parsons, then an infant of twelve years of age. 

9. After the approval of the First and Final Account of 
said Executors, all of the rest, residue and remainder of the 
estate of said Arthur Jeffrev Parsons was transferred and 
delivered to plaintiffs, and to Agnes Stockton Parsons, as 

Trustees, as directed in paragraph Thirteenthly of 
4 said decedent’s will. Paragraph Thirteenthly con¬ 
tained the following provisions: 

a) Said Trustees were directed by said paragraph Thir¬ 
teenthly to pay out of the net income from said rest, residue 
and remainder of said decedent’s estate the sum of $2500 
to each of the sons of said decedent and to pay the balance 
of net income to Agnes Stockton Parsons for life. 

b) Said Trustees also were given full discretionary au¬ 
thority under Paragraph Thirteenthly to pay out of the 
principal of said trust estate the sum of $50,000 to each of 
said sons of the decedent, to establish them in some suitable 
business. However, the Trustees did not make such pay¬ 
ments of principal to either of said children of the testator. 
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c) Said Paragraph Thirteenthly also directed plaintiffs, 
as Trustees, upon the death of Agnes Stockton Parsons to 
divide the trust estate into as many parts as there should 
be children of the testator then living, but to retain said 
shares as one whole for the purpose of administration, and 
to pay the net income therefrom to the two children of the 
testator, in equal shares, until twenty-one (21) years after 
the death of Agnes Stockton Parsons. 

d) Said Paragraph Thirteenthly gave plaintiffs, as Trus¬ 
tees, full discretionary power and authority to terminate 
the trust as to either of said two children of the testator 
at any time after the death of Agnes Stockton Parsons, but 
plaintiffs never exercised such power of termination. 

e) Said paragraph Thirteenthly also contained the fol¬ 
lowing provisions: 

“Upon the death of any of my said children surviving 
my said wife, * • * my said trustees shall divide the 
property held by them at that time into as many equal 
parts or portions as there may have been children of mine 
living immediately prior to the death of such child * * * 
and the part or portion of the said child so dying shall be 
assigned and paid over by my said trustees to such person 
or persons, in such estates and proportions, and upon such 
uses and trusts as the child so dying, may by last will and 
testament, executed in accordance with the laws of 
5 the District of Columbia, direct and appoint, and in 
default of such direction and appointment, such 
child’s share of the trust estate shall be conveyed, assigned 
and turned over by my said trustees to the issue of such 
child, per stirpes, absolutely and in fee simple. In the 
event any child however should die without exercising said 
power of disposition and appointment and without leaving 
issue surviving it, then and in that event said child’s part 
or portion of said trust estate shall be divided into as many 
shares as there may be then living children of mine, the 
then living issue of any child deceased to count as if said 
child were then living; and the share of any such deceased 
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child shall be conveyed, transferred and paid over by my 
said trustees absolutely and in fee simple to such issue per 
stirpes;”. 

10. Agnes Stockton Parsons died on or about January 
23, 1934, and acting under the authority contained in Para¬ 
graph Sixteenthlv of the will of Arthur Jeffrey Parsons, 
plaintiffs named Jeffrey Parsons to act as Co-Trustee, and 
by decree entered on May 5, 1934, by this honorable Court 
in the proceedings instituted by these plaintiffs against 
Jeffrey Parsons, Equity No. 57120, this Court ratified the 
appointment of said Jeffrey Parsons as substituted Trus¬ 
tee of the trust estate created under the will of Arthur 
Jeffrey Parsons, deceased, with all rights, titles and powers, 
as if he had originally been named as one of the Trustees 
of the trust estate, and said Jeffrey Parsons served in that 
capacity until the date of his death, as hereinafter set forth. 

11. Jeffrey Parsons died on or about January 7, 1942, a 
resident of Gloucester, Gloucester County, State of Vir¬ 
ginia, leaving a last will and testament, dated December 
22, 1939, which was admitted to probate and record by the 
Circuit Court of the County of Gloucester, State of Vir¬ 
ginia, on March 16, 1942, and on March 18, 1942, letters 
testamentary thereon were issued to the defendants, Wil¬ 
liam H. Mondell and Beverley F. Parsons, the Executors 
and Trustees therein named. A true copy of said will is 
attached hereto as Exhibit B and prayed to be read as a 

part hereof. 

6 12. By said last will and testament Jeffrey Par¬ 

sons purported to exercise in favor of said William 
II. Mondell and Beverley F. Parsons, his Executors and 
Trustees, the power of apointment given to him under the 
above quoted Paragraph Thirteenthly of the will of his 
father, Arthur Jeffrey Parsons, over the one-half undivided 
trust estate created under said paragraph and hereinafter 
more particularly described. The provisions of the will of 
said Jeffrey Parsons purporting to exercise said power of 
appointment read as follows: 
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“I devise and bequeath unto my wife, Beverley Flippen 
Parsons, and William H. Mondell, of Newcastle, Wyoming 
and Washington, D. C., their executors, administrators 
and/or successors in this trust, all of the rest, residue and 
remainder of the property, real, personal or mixed, 
wherever situated, of which I shall at my death be seized, 
possessed or entitled, or over which I shall have testamen¬ 
tary disposition, and particularly that property in the 
hands of trustees under the last will and testament of my 
father, Arthur Jeffrey Parsons; in trust nevertheless, to 
and for the following uses, and I request that they be per¬ 
mitted to serve as such trustees without bond.” 

13. By subsequent provisions of his will, Jeffrey Par¬ 
sons directed his Trustees to make the following disposi¬ 
tion of his trust estate (which he intended to consist of his 
own residuary estate and the estate over which he had a 
testamentary power of appointment under the will of his 
father, Arthur Jeffrey Parsons): 

6. A. To pay 75% of the net income therefrom to his 
widow, Beverley F. Parsons, defendant herein, until her 
death of remarriage, and the remaining 25% of said net 
income to be applied by his Trustees in their discretion, 
for the benefit of any child or children of testator under 
the age of 25 years, without necessity of equality among 
the children. 

6. B. In the event of Beverley F. Parson’s remarriage, 
50% of the net income to be paid to her, the remaining 50% 
of said net income to be applied by the Trustees, in their 
discretion, for the benefit of the testator’s children, as in¬ 
dicated in Item 6. A. 

6. C. After the death of said Beverley F. Parsons, the 
Trustees are given discretionary power to use all of the 
income of any portion thereof for the benefit of tes- 
7 tator’s children under the age of 25 years. When any 
child attains the age of 25 years, the Trustees are 
directed to divide the trust estate into as many shares as 
there are children of the testator then living, or represented 
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by issue, and distribution is to be made to the child who 
shall have attained the age of 25 years, unless previously 
adjudged mentally incompetent, in which event, distribution 
is to be postponed until such child is adjudged mentally 
competent. 

7. Any child who marries or has issue before attaining 
the age of 25 years is given power of appointment by will 
of an equal share of the trust estate in favor of such child’s 
executors and trustees. In default of appointment the sur¬ 
viving issue of such child are to receive the full trust share 
of the deceased child. 

8. In the event any child of the testator dies before at¬ 
taining the age of 25 years, and without having married, or 
having had issue, its share is to be distributed among the 
other surviving children of the testator, or their issue per 
stirpes. 

9. In the event the defendant, Royall Parsons, brother 
of the testator, dies during the lifetime of the defendant, 
Beverley F. Parsons, widow of the testator, the latter is to 
receive, if living, all of the income from the trust estate 
created under the testator’s will. 

10. In the event of the testator’s children dying without 
issue and without having made valid testamentary disposi¬ 
tion of the trust estates created for their benefit, testator’s 
widow, the defendant, Beverley F. Parsons, is given a power 
of disposition by will of one-half of the trust estate, and the 
remaining one-half is to be distributed in equal amounts, 
between defendants, Jeannie Musgrave Vernev and Her¬ 
bert William Dudley Musgrave, cousins of the testator. 

For accuracy, reference is made to the provisions of the 
will of said Jeffrey Parsons hereto attached. 

14. As directed by Item Thirteenthly of the will of Ar¬ 
thur Jeffrey Parsons, plaintiffs have divided the trust es¬ 
tate in their hands into two equal parts or shares, as of the 
date of death of Jeffrey Parsons, and there is attached 
hereto as Exhibit C account of the plaintiffs showing the 
character of the trust estate as of that date and its division 
into two separate shares or parts. 
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15. As indicated by said Exhibit C, the trust share set 
apart for present disposal under the terms of 
8 Item Thirteenthly of the will of said Arthur Jeffrey 
Parsons, deceased, consists of the following, sub¬ 
ject to payment of commissions on principal, attorneys’ fee, 
Court costs, taxes and other administration charges: 

Principal 

Stocks, bonds and real estate notes, mar¬ 
ket value as of January 7,1942, the date 
of Jeffrev Parsons’ death 

V 

One-half interest in following real estate 
at assessed values 

Lot 66, Square 139, improved by prem¬ 
ises 1818 N St., N. W., Washington, 

D. C. y 2 of $22,280. 

Lot 159, Square 133, improved by prem¬ 
ises 1704 18th St., N. W., Washington, 

D. C. V 2 of $55,832. 

Cash 


$147,841.55 

11,140.00 

27,916.00 

176.03 


$187,073.58 

Income 

Income accrued to date of Jeffrey Par¬ 
sons’ death $4,328.23 

16. During his lifetime, and under date of April 26,1935, 
Jeffrey Parsons executed an assignment in which he pur- 
ported to convey, grant and assign to his daughter, Carol 
Stockton Parsons, an infant, defendant herein, as part con¬ 
sideration for the relinquishment of any interest she may 
have had in the Estate of Agnes Stockton Royall Parsons, 
the amount of $5,000 out of his undivided “vested one-half 
interest” in the trust estate created by the will of his father, 
Arthur Jeffrey Parsons, and said assignment contains di¬ 
rections to the plaintiffs to deliver the sum of $5000 to said 
Carol Stockton Parsons at the time of making any pay¬ 
ment to him out of the principal of said trust, or upon ter¬ 
mination of the trust, or at his death, whichever shall first 
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occur. A true copy of said assignment is attached hereto 
as Exhibit D and prayed to be read as part hereof, and ref¬ 
erence is made to the pleadings in Equity Cause No. 58112. 

17. The defendants, William H. Mondell and Beverley 
F. Parsons, Executors and Trustees under the will of Jef¬ 
frey Parsons, deceased, have requested plaintiffs to distrib¬ 
ute to them, for distribution in accordance with the 

9 terms of the will of said decedent, one-half of the 
total trust estate directed to be set apart by these 
plaintiffs, as aforesaid. 

18. Plaintiffs also have been requested to recognize the 
aforesaid assignment as a valid and effectual transfer and 
conveyance to the defendant, Carol Stockton Parsons, of an 
interest of the value of $5,000 in the trust property in their 
possession. 

19. Plaintiffs are advised by counsel that in view of the 
manner in which Jeffrey Parsons, by his last will, has at¬ 
tempted to exercise the testamentary power of disposition 
given to him under the will of his father, Arthur Jeffrey 
Parsons, as hereinbefore more fully set forth, and in view 
of the execution by Jeffrey Parsons of the assignment, dated 
April 26, 1935, mentioned in paragraph 16 hereof, the fol¬ 
lowing questions, among others, have arisen as to whether 
or not said testamentary power of disposition was validly 
exercised in whole or in part, and whether said assignment 
is valid and binding upon the trust estate: 

a) Under the rule against perpetuities and against re¬ 
straints on alienation, as understood and applied in the 
District of Columbia, (1) is the duration of the trust created 
under the will of Arthur Jeffrey Parsons to be computed 
from the date of the death of the donor of the power of ap¬ 
pointment, or (2) from the date of death of the donee of 
the power of appointment? 

b) If the duration of the trust created under the will of 
Arthur Jeffrey Parsons is to be computed from the date of 
his death, is the attempted testamentary appointment by 
Jeffrey Parsons invalid, in whole or in part, under the rule 
against perpetuities and restraints on alienation as under- 
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stood and applied in the District of Columbia, and are any 
of the interests attempted to be created under the 

10 will of Jeffrey Parsons valid and severable from the 
other provisions of his will, and if so, to what extent? 

c) If the duration of the trust created under the will of 
Arthur Jeffrey Parsons is to be computed from the date of 
death of the donee of the power of appointment, was the 
power of appointment validly exercised by Jeffrey Par¬ 
sons? 

d) Did Jeffrey Parsons, during his lifetime, have such 
an interest in the trust estate created under the will of his 
father, Arthur Jeffrey Parsons, that he could make a valid 
assignment or transfer thereof, and is the purported assign¬ 
ment and transfer made by him on April 26, 1935, valid 
and effectual? 

e) To whom is the accumulated net income of $4,328.23, 
set forth on page 7 of the Trustees’ account, payable? 

Wherefore, being in doubt as to the true intent and the 
legal effect of the aforesaid provisions of the will of Arthur 
Jeffrey Parsons, deceased, and whether or not Jeffrey Par¬ 
sons, by his will, validly exercised, in whole or in part, the 
general power of testamentary disposition and appointment 
given to him under the will of his father, and what, if any, 
effect plaintiffs should give to the purported assignment 
executed by Jeffrey Parsons on April 26, 1935, and being 
advised by counsel that it is necessary for their protection 
as Trustees that plaintiffs should be instructed as to their 
duties in regard to the distribution of the corpus and in¬ 
come of said trust estate, and the validity or invalidity of 
said purported assignment and the effect thereof, plaintiffs 
demand as follows: 

1. That a Guardian or Guardians ad litem be appointed 
for the minor defendants, Carol Stockton Parsons, Bever¬ 
ley Royall Parsons and Pamela Howell Parsons, and for 
the defendant, Royall Parsons, non compos mentis, and that 
such Guardian or Guardians, on behalf of said minors, and 
on behalf of said lunatic, be required to file answers 

11 to this complaint, and that the usual notice by pub- 
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lication be given to such defendants as do not volun¬ 
tarily appear and answer. 

2. That plaintiffs’ account as Trustees, hereto attached 
as Exhibit C, be approved. 

3. That the defendants be required to set forth their re¬ 
spective contentions regarding the meaning of the provi¬ 
sions of the last will and testament of Arthur Jeffrey Par¬ 
sons, deceased, relating to the general power of appoint¬ 
ment given thereunder to Jeffrey Parsons, deceased, and 
that the Court construe said will and determine the true 
meaning and intention of the testator as therein expressed, 
and whether said general power of appointment was validly 
exercised in whole or in part. 

4. That the plaintiffs be instructed as to their duty re¬ 
garding the transfer, payment, delivery and distribution of 
the trust estate created under the will of said Arthur Jef¬ 
frey Parsons, deceased. 

5. That the plaintiffs be authorized to pay out of the 
principal of said trust estate all of their reasonable costs, 
expenses and counsel fees incurred in connection with this 
proceeding and the administration of the trust estate 
created under the will of Arthur Jeffrey Parsons, deceased, 
and that the Court fix the amount of their commissions on 
principal. 

6. That the plaintiffs be given such other and further re¬ 
lief as to the Court may seem just and proper and that ju¬ 
risdiction of this cause be retained for such further orders 

and decrees as may be necessary and the interests of 
12 any of the parties may require. 

CORCORAN THOM 
HERBERT PUTNAM 
Surviving Trustees under the will of 
Arthur Jeffrey Parsons, deceased, 

Plaintiffs. 

McKENNEY, FLANNERY & CRAIGHILL 
By JOHN E. LARSON 

Hibbs Building, Washington, D. C., 

Attorneys for Plaintiffs. 
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District of Columbia, ss; 

I, Corcoran Thom, being first duly sworn, depose and say, 
that I have read the foregoing and annexed complaint by 
me subscribed and know the contents thereof; that the 
facts therein stated of my personal knowledge are true, and 
those stated upon information and belief, I believe to be 
true. 

CORCORAN THOM. 


Subscribed and sworn to before me this 1st day of June, 
1942. 


HARRY G. MULLER 
Notary Public, D. C. 


My Commission Expires March 14, 1944. 
County of Knox, 


State of Maine, ss: 

I, Herbert Putnam, being first duly sworn, depose and 
say, that I have read the foregoing and annexed complaint 
by me subscribed and know the contents thereof; that the 
facts therein stated of my personal knowledge are 
13 true, and those stated upon information and belief, 
I believe to be true. 

HERBERT PUTNAM. 


Subscribed and sworn to before me this 5th day of June, 
1942. 


HERMAN W. CROCKETT 


Notary Public, D. C. 

My Commission Expires Feb. 1, 1946. 

14 Endorsed: Filed Jun 12 1942 Charles E. Stewart, 
Clerk 


Exhibit A 


Last Will and Testament of Arthur Jeffrey Parsons. 

16084 

I, Arthur Jeffrey Parsons, of the City of Washington, 
District of Columbia, being of sound and disposing mind, 



13 


do hereby make and declare this to be my last Will and 
Testament, hereby revoking and annulling all wills and 
codicils heretofore made by me. 

FIRSTLY: It is my wish that all necessary measures 
be taken immediately upon my decease for the decent and 
proper cremation of my remains, and I desire that my ashes 
be collected in a suitable casket and be interred in my lot 
in Mount Auburn Cemetery, Cambridge, Massachusetts. 

SECONDLY: I direct my Executors to pay as soon after 
my death as practicable, all my just debts and all expenses 
which they may consider proper in connection with my 
funeral and interment in accordance with my wishes as ex¬ 
pressed in the first paragraph hereof. 

THIRDLY: I give and bequeath to my wife, Agnes 
Stockton Parsons, all my wearing apparel, jewelry, and 
articles of personal use, books, manuscripts, paintings, pic¬ 
tures, prints, china, silverware, glassware, bric-a-brac, and 
all furniture and household effects, both useful and orna¬ 
mental, of every kind and description. I also give and be¬ 
queath to my said wife my horses, carriages, harness and 
stable equipment, and my automobiles, and everything con¬ 
nected therewith and incident to the use thereof. Also the 
sum of three thousand dollars. 

FOURTHLY: I give and bequeath to Dr. Thomas S. Lee, 
of Washington, D. C., the sum of One Thousand 
15 (1000) Dollars. 

FIFTHLY: I give and bequeath to Dr. W. E. 
Boardman, of Boston, Massachusetts, the sum of One Thou¬ 
sand (1000) Dollars. 

SIXTHLY: I give and bequeath to Herbert Putnam, of 
Washington, D. C., the sum of Twenty-five Hundred (2500) 
Dollars. 

SEVENTHLY: I give and bequeath to Alice S. Gaither, 
of Baltimore, Maryland, the sum of One Thousand (1000) 
Dollars. 

EIGHTHLY: I give and bequeath to my nephew, Mark 
Hopkins, the sum of Twenty-five Hundred (2500) Dollars. 
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NINTHLY: I give and bequeath to my brother, William 
Parsons, the sum of Twenty-five Hundred (2500) Dollars. 

TENTHLY: I give and bequeath to my niece, Georgi- 
anna Hopkins, the sum of One Thousand (1000) Dollars. 

ELEVENTHLY: I give and bequeath to my niece, 
Glydis Hopkins, the sum of One Thousand (1000) Dollars. 

TWELFTHLY: In the event of the death of any of the 
legatees hereinbefore mentioned, prior to my decease, the 
legacy to any of such legatees so dying shall lapse and be¬ 
come part of the residue of my estate. 

THIRTEENTHLY: All the rest, residue and remainder 
of my estate, real and personal, wheresoever situated, of 
which I may be seized or possessed at the time of my death, 
and also all property, real and personal, of every kind and 
description, as to which I have powrer of disposition and 
appointment by last will and testament, particularly that 
in the hands of trustees under the last will and testament 
of my father, William Parsons, I give, bequeath, appoint, 
dispose of and devise to my wife, Agnes Stockton Parsons, 
Herbert Putnam and Corcoran Thom, all of the City of 
Washington, District of Columbia, and the survivor 
16 and survivors of them absolutely and in fee simple 
as trustees, in and upon the following trusts; 

They shall hold said trust property and manage, invest 
and reinvest the same in their discretion, and they shall 
keep the same invested, collect and receive the rents, inter¬ 
est, revenue and income therefrom, and after deducting all 
proper expenses incident to the administration of this trust, 
they shall pay and turn over, out of the net income there¬ 
from, to each of my children the sum of Twenty-five Hun¬ 
dred (2500) Dollars per annum, in quarterly installments 
of Six Hundred and Twrenty-five (625) Dollars each, the 
first installment to be paid three (3) months after the date 
of my death; and the balance and remainder of said income 
they shall pay and turn over to my wife, Agnes Stockton 
Parsons for and during the term of her natural life, the 
payment of said net income to be made to her quarterly, if 
possible. 
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I hereby authorize and empower my said trustees when¬ 
ever they shall deem it wise and proper so to do, to pay and 
turn over to each of my children, out of the principal of the 
trust estate, the sum of Fifty Thousand (50,000) Dollars 
at any time before the expiration of the trust hereby 
created, and said smn shall be used by any child so receiv¬ 
ing the same, for the purpose of starting into any business 
which shall have been investigated by, and which shall have 
met with the approval of, my said trustees; and after said 
smn of Fifty Thousand (50,000) Dollars shall have been 
paid to any child, such child shall not thereafter be entitled 
to said sum of twenty-five Hundred (2500) Dollars per year 
out of the net income from said estate. 

Upon the death of my said wife, or upon my death should 
I survive her, my said trustees are to divide the trust 
17 estate into as many parts or portions as there may be 
children of mine then living, the living issue of any 
child then deceased to count as if said child were then liv¬ 
ing, all such parts or portions to be equal, except that if 
any child shall at that time have already received said sum 
of Fifty Thousand (50,000) Dollars, from said trustees, its 
part or portion is to be less in value by that sum than the 
part or portion of any child who shall not have received 
such sum. After said division shall have been made my 
trustees shall assign, convey and transfer absolutely and in 
fee simple, to the issue, per stirpes, of each child of mine 
then deceased, one of said parts or portions, the same to be 
Fifty Thousand (50,000) Dollars less in value than other 
shares provided said deceased child shall already have re¬ 
ceived that sum. The remaining parts or portions of my 
said estate (being equal in number to my children then liv¬ 
ing) shall be retained and held by my trustees, the same 
not to be held as separate shares but as one whole in order 
that any benefit or loss from the rise or fall in the value of 
the investments may be shared alike by those who are to 
take thereunder; and they shall pay the net income there¬ 
from to my children then living for the period of twenty- 
one (21) years after the death of my wife should she sur- 
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vive me, or twenty-one (21) years after my death should I 
survive her, and said net income shall be divided equally 
among my children, except that if any of my said children 
shall have received, or from and after the time that any of 
my children may receive, the aforesaid sum of Fifty Thou¬ 
sand (50,000) Dollars, the share of such child or children 
in the net income from said trust estate, shall be less by 
Twenty-five Hundred (2500) Dollars a year, than the share 
of the net income belonging to my other children. 

Upon the death of any of my said children sur- 
18 viving my said wdfe, or surviving me, should I sur¬ 
vive my said wife, my said trutsees shall divide the 
property held by them at that time into as many equal parts 
or portions as there may have been children of mine living 
immediately prior to the death of such child (not counting 
any child as to whom this trust may have been terminated 
as is hereinafter provided) the part or portion of each child 
who shall have received said sum of Fifty Thousand 
(50,000) Dollars however to be less by that amount than 
the parts or portions of the other children, and the part or 
portion of the said child so dying shall be assigned and 
paid over by my said trustees to such person or persons, 
in such estates and proportions, and upon such uses and 
trusts as the child so dying, may by last will and testament, 
executed in accordance with the laws of the District of 
Columbia, direct and appoint, and in default of such direc¬ 
tion and appointment, such child’s share of the trust estate 
shall be conveyed, assigned, and turned over by my said 
trustees to the issue of such child, per stirpes, absolutely 
and in fee simple. In the event any child however should 
die without evercising said power of disposition and ap¬ 
pointment and without leaving issue surviving it, then and 
in that event said child’s part or portion of said trust estate 
shall be divided into as many shares as there may be then 
living children of mine, the then living issue of any child 
deceased to count as if said child were then living; and the 
share of any such deceased child shall be conveyed, trans¬ 
ferred and paid over by my said trustees absolutely and 
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in fee simple to such issue per stirpes; and the share of any 
child as to whom this trust has been terminated (as is 
hereinafter provided) shall be conveyed, transferred and 
paid over by my said trustees absolutely and in fee simple 
to such child, and the remaining share or shares shall be 
retained by my said trustees and held for the benefit 
19 of my child or children then living as to whom said 
trust has not been terminated, and shall become part 
of the principal of the trust estate to the income from which 
it, or they, may have become entitled upon the death of my 
said wife, or upon my death should I survive her, and be 
subject to the same limitations, uses and trusts. 

Twenty-one (21) years after my wife’s death or twenty- 
one (21) years after my death, should I survive her, the 
trust hereby created shall cease and determine, and the en¬ 
tire trust estate then in the hands of my said trustees shall 
be divided among my children then living. Said distribu¬ 
tion shall be by equal shares except that if any child shall 
prior thereto have received the sum of Fifty Thousand 
(50,000) Dollars herein provided for, its share shall be less 
by that amount than the shares of my other children who 
may not then have received said sum. 

I hereby authorize and empower my said trustees, if at 
any time after the death of my wife, they may deem it 
advisable so to do, to terminate said trust as to any of my 
children, and if they, in their discretion, deem it advisable 
so to terminate the said trust, they shall divide the trust 
estate then in their hands into as many parts or portions as 
there may be children of mine then living, the part or por¬ 
tion of each child who shall have, prior thereto, received 
the sum of Fifty Thousand (50,000) Dollars, as herein¬ 
before provided, to be less by that sum than the parts or 
portions of the other children; and said trustees shall then 
convey to the child as to whom it terminates this trust, its 
part or portion of the trust estate absolutely and in fee 
simple, and the parts or portions of the remaining children 
shall be held by said trustees not as separate shares, but as 
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one whole in accordance with the provisions hereinbefore 
contained. 

FOURTEENTHLY: If for any reason the provi- 

20 sions hereinbefore contained should not be a legal 
and proper exercise of any power of appointment or 

disposition by last will and testament, which I may have, 
then and in that event and only in that event, I give and 
bequeath the property effected by such power of appoint¬ 
ment, to my executors hereinafter named, with directions 
to distribute the same among those who, under the laws of 
the District of Columbia, would be entitled to my personal 
property in the event of my death intestate. 

FIFTEENTHLY: While my said wife, during her life¬ 
time, or any of my children thereafter are, by virtue of the 
last will and testament of my sister, Martha Parsons occu¬ 
pying and using the house and property in Dublin, New 
Hampshire, where for some years I have been residing dur¬ 
ing the summer months, I direct my said Trustees out of 
the income from the estate in their hands to pay the taxes 
and insurance on said house and property and also to keep 
the same in proper repair. 

SIXTEENTHLY: I hereby authorize my said Trustees 
to receive from my Executors and to retain as an invest¬ 
ment of the principal of the property left to them in trust 
by this, my last w T ill and testament, any securities in which 
all or any part of my estate may be invested at the time of 
my death and I hereby authorize my said trustees to invest 
any moneys belonging to my estate that may come into their 
hands, in their absolute discretion, in other securities than 
those which may be prescribed for Trustees by law, and I 
hereby expressly relieve my said trustees from any liability 
for loss or damage resulting to the trust estate, or any per¬ 
sons interested therein, by the retention of or investment 
in any securities hereby authorized. 

I recommend, but do not require, that they give 

21 preference in making investments to conservative 
bonds and mortgages on productive real estate and, 

if they shall deem it advisable to pay premiums for bonds, 
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they may, if they choose, but th at are not required to, re¬ 
tain any part of the income or interest therefrom for the 
purpose of replacing the sums so paid as premiums and, if 
they shall not elect to retain any part of said income or 
interest, they shall not be held accountable for any impair¬ 
ment of the fund in consequence. 

I also empower my said Trustees, in their discretion, to 
sell absolutely and in fee simple any or all of the real and 
personal property left by me which they, in the perform¬ 
ance of the duties of their office, may deem to the best in¬ 
terests of my estate, the purchaser or purchasers thereof 
being hereby expressly relieved from seeing to the appli¬ 
cation of the purchase money. They shall also have power 
to determine whether any money or property received by 
them is income or principal of the trust fund and their de¬ 
cision in that matter shall be final. 

Upon the death, disability, resignation or refusal to serve 
of any of the Trustees above named, or of any of their suc¬ 
cessors in office, I request and direct that the surviving or 
remaining Trustees or Trustee nominate another or others 
in place thereof and take steps to have such person or per¬ 
sons so nominated appointed Co-Trustee or Co-Trustees by 
the proper Court having jurisdiction over such matters. 
And the person or persons being thereafter appointed by 
said Court shall have all rights, titles and powers as if he 
or they had been originally named as Trustee or Trustees 
in this, my last will and testament; it being my will and 
desire that the number of Trustees under this, my last will 
and testament, shall always be three. 

22 I hereby appoint my said wife, Agnes Stockton 
Parsons, to be the Guardian of the estate of each of 
my children, who may be under the age of Twenty-one (21) 
years at the time of my death, but if she should die before 
my, or should she die while any of my children are under 
the age of twenty-one (21) years, then as to such minor 
child or children, I appoint whoever may be the Trustees 
under the trusts created in and by this my will, to be the 
guardians of the estate of each infant under said age. 
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LASTLY: I hereby nominate and appoint the said wife, 
Agnes Stockton Parsons, Herbert Putnam and Corcoran 
Thom, the Executors of this, my last will and testament, 
and request and direct that they be not required to give 
bond for the faithful performance of their duties as such 
by any Court of any Jurisdiction wherein they may be called 
upon to act. 

I hereby give my said executors power of sale of the 
whole or any portion of my estate for any purpose which 
they may consider proper or necessary in connection with 
the administration thereof. 

In Testimony Whereof, I have hereunto set my hand and 
seal this 26th day of August, 1914. 

ARTHUR J. PARSONS (Seal) 

Signed, Sealed, Published and Declared by the above 
named testator, Arthur Jeffrey Parsons, on the day and 
date hereinbefore mentioned, as and for his last will and 
testament in the presence of us, who, at his request and in 
his presence and in the presence of each other, have here¬ 
unto subscribed our names as witnesses. 

Grace Ober, Dublin, N. H. 

B. M. Randolph, Washington, D. C. 

Harlan Foster Ober, Dublin, N. H. 

23 Endorsed: Filed Jun 12 1942 Charles E. Stew¬ 
art, Clerk. 

Exhibit B 

Last Will and Testament of Jeffrey Parsons 

I, Jeffrey Parsons, of Washington, D. C., being of law¬ 
ful age and of sound and disposing mind, do hereby make 
publish and declare this paper writing of eight (8) pages, 
executed in triplicate (each of which triplicate copies is to 
be considered as an original) as and for my last will and 
testament, hereby specifically revoking and annulling all or 
any testamentary dispositions by me at any time heretofore 
made: 
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1.1 direct my Executors to pay as soon as it is practicable 
after my death all of my just debts and all expenses inci¬ 
dent to my last illness and burial, and I hereby specifically 
request any court having jurisdiction over the accounts 
which they shall render not to enforce any statutory or 
other restrictions upon the amount of money which my said 
Executors shall have expended in connection with my burial 
including the purchase, if necessary, of a suitable cemetery 
lot in which to inter my body, and the erection of a suitable 
stone marker at my grave. 

2. I bequeath unto my wife, Beverley Flippen Parsons, if 
she survives me, all of my tangible personal property, but 
if she predeceases me this legacy shall lapse and become a 
part of the residuum of my estate. 

3. I bequeath unto William H. Mondell, of Newcastle, 
Wyoming and Washington, D. C. the sum of One Thousand 
Dollars ($1,000.00) and to Wilbur Pearson of Washington, 

D. C., the sum of Five Hundred Dollars ($500.00). 

24 4. I devise and bequeath unto my wife, Beverley 

Flippen Parsons, and William H. Mondell, of New¬ 
castle, Wyoming and Washington D. C., their executors, 
administrators and/or successors in this trust, all of the 
rest, residue and remainder of the property, real, personal 
or mixed, wherever situated, of wdiich I shall at my death 
be seized, possessed or entitled, or over which I shall have 
testamentary disposition, and particularly that property 
in the hands of trustees under the last will and testament 
of my father, Arthur Jeffrey Parsons; in trust neverthe¬ 
less, to and for the following uses, and I request that they 
be permitted to serve as such trustees without bond. 

5. It shall be the duty of the said trustees and/or their 
successor or successors in this trust to collect, hold and 
manage the said trust estate and all income therefrom or 
increase in value thereof for the uses hereinafter specific¬ 
ally set forth, and to retain or to sell, either by public auc¬ 
tion or by private contract and upon such terms as they see 
fit, all or any part thereof, and to invest and reinvest freely, 
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as thev consider advisable and without statutory or other 
restrictions, any proceeds thereof or any funds derived 
from or at any time forming a part of the said trust estate; 
and to organize, maintain and/or carry on any business or 
other enterprises as and when it appears to them to be of 
benefit either to the said trust estate or to the persons here¬ 
inafter named as beneficiaries of this trust, all without re¬ 
sponsibility for loss or decrease in value; and the said trus¬ 
tees are specifically granted authority to execute such 
deeds, contracts, bills of sale and/or other instruments as 
shall be necessary and/or incident to the proper exercise 
of the powers herein vested in them; and they are further 
authorized in their discretion to accumulate and maintain 
from the income from the said trust estate a reserve for 
the payment of taxes or extraordinary expenditures of any 
nature whatsoever, either for the benefit of the trust estate 
or the beneficiaries thereof, or to offset the depreciation in 
value of any assets of the said trust estate, and to expend 
such reserve at such times and in such manner as to them 
appears expedient. 

25 6. I direct my said trustees to compute the net in¬ 

come of my said estate by deduction from gross in¬ 
come, which shall not include any returns of capital or cap¬ 
ital increases, all proper costs of administration of the said 
trust estate, including reasonable trustees’ commissions, 
and anv sum or sums which the said trustees mav carrv to 

* w w 

the reserve, if any, created under the provisions of the next 
preceding paragraph of this will, and to distribute the said 
net income so computed quarterly in arrears in the follow¬ 
ing manner: 

A. To my said wife, Beverley Flippen Parsons, if she 
survives me and for so long as she lives unmarried after my 
death, seventy-five percent (75%) of the said net income, 
and the remaining twenty-five per cent (25%) of the said 
net income or any portion thereof, as my said trustees see 
fit for the use and benefit of any child or children of mine 
then living and under the age of twenty-five years with the 
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right of representation of any deceased child under the con¬ 
ditions set forth in paragraph 7 of this will, to be expended 
by the said trustees in such amounts, for such purposes, at 
such times and in such manner as is in their opinion best 
for the said child or children’s welfare, and without the ne¬ 
cessity of expending equal amounts for each child; and I 
specifically direct that my said trustees shall have sole au¬ 
thority to determine the proportionate amounts of the total 
income herein provided for the use of my said living child 
or children which shall be expended for any particular child, 
and I further specifically authorize them, my said trustees, 
to forego the expenditure of any part or portion of the said 
entire amount of income provided for the use of my said 
living child or children, in which case any surplus of the 
said amount of income remaining in my said trustees’ 
hands at the end of any calendar year may, in their discre¬ 
tion, be held as a special contingent fund to be spent by 
them for the benefit of my said living child or children at 
any time or times when such expenditures seem expedient, 
or may be paid over to my said wife, Beverley Flippen Par¬ 
sons, for her own use. Provided, however, that when any 
child of mine surviving me attains the age of twenty-five 
years, it shall then be entitled to demand, and receive, from 
my said trustees its full proportionate share of the said 
twenty-five per cent (25%) of the said net income herein 
provided for the use of my said living child or children, 
such proportionate share to be computed by dividing the 
said amount of income by as many children of mine as are 
living on any quarterly distribution date, and provided fur¬ 
ther that any deceased child may be represented under the 
conditions set forth in paragraph 7 of this will. 

B. To my said wife, Beverley Flippen Parsons if she sur¬ 
vives me and remarries and for so long as she lives after 
the date of her said remarriage, fifty per cent (50%) of 
the said net income, and the remaining fifty per cent (50%) 
of the said net income, or any portion thereof for the use 
of any child or children of mine then living in the manner 
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prescribed in the preceding section “A” of this paragraph 
6, and with the same right of representation. 

26 C. If my wife, Beverley Flippen Parsons prede¬ 
ceases me or if she survives me then upon her death, 
the total net income, or any portion thereof as my said 
trustees see fit, for the use and benefit of any child or chil¬ 
dren of mine then living and under the age of twenty-five 
years, to be expended by the said trustees in such amounts, 
for such purposes, as such times and in such manner as is 
in their opinion best for the said child or children’s wel¬ 
fare, and without the necessity of expending equal amounts 
for each child, and I specifically direct that my said trustees 
shall have sole authority to determine the proportionate 
amounts of the total income herein provided for the use of 
my said living child or children which shall be expended 
for any particular child, and I further specifically author¬ 
ize my said trustees to forego the expenditure of any part 
or portion of the said entire amount of income provided for 
the use of my said living child or children, in which case 
any surplus of the income remaining in the hands of my 
said trustees at the end of any calendar year shall be held 
by them as a special contingent fund to be expended for the 
beneficiaries of this trust when necessary or expendient. 
"When any child attains its twenty-fifth birthday, I direct 
my said trustees to compute the value of the total trust 
estate, including all increases in value thereof, the amount 
of the special contingent fund herein referred to, the value 
of the reserve, if any, and any accrued but undistributed 
income, and to divide it in as many equal shares as there 
are then living children of mine under the age of twentv- 
five years, including the said child which shall have then 
attained that age, and to convey to the said child who has 
then attained its twenty-fifth birthday, one share in fee 
simple and without restriction; but if upon attaining its 
twenty-fifth birthday any such child has been adjudged 
mentally incompetent, then no distribution shall be made 
it until it is adjudged mentally competent. If at the date 
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this Section “C” becomes effective, any child or children 
of mine shall have died, they shall be considered to have 
attained the age of twenty-five years at such time and shall 
be represented under the conditions set forth in paragraph 
7 of this will. 

D. For the purposes of Section A, B, and C of this par¬ 
agraph 6, any child or children of mine living at the date 
upon which any of the said Section A, B and C become ef¬ 
fective, but over the age of twenty-five years, shall be 
deemed and determined to have attained their twenty-fifth 
birthday as of the date upon which said sections become ef¬ 
fective. 

7. If any child or children of mine marry and/or have 
issue before attaining their twenty-fifth birthday they shall 
have the right to make testamentary disposition of an equal 
share of my said trust estate, and if any such child having 
made a valid testamentary disposition of its equal share 
dies before attaining its twenty-fifth birthday, I direct my 
trustees, if my wife Beverley Flippen Parsons is then living 
and for so long as she lives, to pay said deceased child’s 
share of the net income in such manner as the said testa¬ 
mentary diposition directs, and upon the death of 
27 my said wife, Beverley Flippen Parsons, to compute 
the value of an equal distributive share of my said 
trust estate in the same manner as if such deceased child 
had then attained its twenty-fifth birthday, and to pay such 
share to the duly appointed, qualified and acting executors 
or administrators of the said deceased child’s estate; but 
if the child having been married and having had issue dies 
intestate before its twenty-fifth birthday, its surviving 
widow or issue shall have the right to represent said de¬ 
ceased child under Sections A, B, and C of paragraph 6 of 
this will in the following manner: 

The surviving widow, if there be one, shall receive fifty 
per cent (50%) of said deceased child’s share, and the issue, 
if there be both a surviving widow and a surviving issue, 
fifty per cent (50%) of the said share, but if there be a 
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surviving widow and no issue, the surviving widow shall 
receive fifty per cent (50%) of the said share, and the re¬ 
maining fifty per cent (50%) to my then living children or 
their representative, but if there be surviving issue and no 
surviving widow, the said surviving issue shall receive the 
full share of said deceased child. It is my intent that in 
the event of the death of any child of mine intestate under 
the age of twenty-five vears but entitled to make testamen- 
tary disposition, the share herein provided for its surviving 
spouse is for the surviving widow of a male child, and the 
surviving widower of a female child shall receive no share. 

S. If Section “C” of paragraph 6 of this will ever be¬ 
comes effective, and any child or children of mine die dur¬ 
ing the period in which it is effective leaving no person qual¬ 
ified under paragraph 7 of this will to represent it, I direct 
my trustees to compute the value of its equal share of my 
said trust estate in the same manner as if it had left issue 
surviving it, and to distribute such share equally among my 
surviving children with the right of representation of any 
deceased child under the conditions set forth in paragraph 
7 of this will, by transferring to any child or children over 
the age of twenty-five years, or the representative of any 
deceased child or children, its proportionate part in 
28 fee simple, any by reconveving to the trust estate 
the share or shares of any child or children under 
the age of twenty-five years. 

9. If my brother, Rovall Parsons survives me and dies in¬ 
testate during the lifetime of my said wife, Beverley Flip- 
pen Parsons, I direct my trustees to discontinue any pay¬ 
ments to any child or its representative under Section “A” 
of paragraph 7, and for so long as such section of such 
paragraph is effective to pay the entire net income to my 
said wife, Beverley F. Parsons. 

10. In the event of the death of my children without hav¬ 
ing made valid testamentary disposition of their distribu¬ 
tive shares of my trust estate to persons qualified to take 
such shares, or without representation as provided in par- 
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agraph 7 of this will, my said wife, Beverley Flippen Par¬ 
sons shall have the right to make testamentary disposition 
of fifty per cent (50%) of the said trust estate whether she 
survives the said children or not, and the remaining fifty 
per cent (50%) of the entire trust estate if she does not 
make such testamentary disposition shall, upon her death 
and upon the death of all of my children as above said, be 
distributed in equal amounts to my cousins Jeannie and 
Herbert William Dudley Musgrave, of Sussex County, Eng¬ 
land, who are the only children of my cousin Georgiana 
Hopkins Musgrave, or their heirs, in fee simple. 

11. I direct that this trust terminate and my said trustees 
be discharged of their trust at such time as all of the prop- 
erty of the said trust estate shall have been distributed, in 
any of the manners above provided for. 

12. It is my intent that there shall always be two trustees 
to administer my said trust estate, and to effectuate that 
intent I direct that if the trustees herein appointed, or 
either of them, die during my lifetime, or if they or either 
of them, or any trustee or trustees appointed as herein¬ 
after provided shall, after my death, die or desire to 

29 be discharged of their trust, or refuse to assume or 
continue such trust or become incapable to act as 
such trustees, then and in every such case, it shall be lawful 
for the survivor of them, and after the death of such sur¬ 
vivor for the surviving or continuing trustees or trustee 
for the time being, or for the acting executor or executors, 
administrator or administrators of the last surviving or 
continuing trustees, to appoint a new trustee or new trus¬ 
tees in the place of the trustee or trustees so dying or de¬ 
siring to be discharged, or refusing or becoming incapable 
to act as trustees as aforesaid, and upon every such ap¬ 
pointment the trust property shall so far as the nature of 
the property or other circumstances required or admit, be 
transferred so that the same may be vested in the trustee 
or trustees for the then time being. And every trustee so 
appointed as aforesaid may, as well before as after such 
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transfer of the said trust property, act or assist in the exe¬ 
cution of the trusts and powers of this my will, as full and 
effectually as if I had hereby constituted him a trustee. 

13. I appoint and nominate as the Executors of this my 
last will and testament, my said wife Beverley Flippen Par¬ 
sons and William H. Mondell, of Newcastle, Wyoming, and 
Washington, D. C., and request that they be directed to 
serve in that capacity without bond. 

In Witness Whereof, I hereunto subscribe my name and 
affix my seal in the City of Washington, District of Colum¬ 
bia, this 22nd day of December, A. D., 1939. 

JEFFREY PARSONS 

The foregoing instrument, consisting of eight (8) pages, 
was on the 22nd day of December, 1939, signed, sealed, 
30 published and declared by Jeffrey Parsons, to us 
known, in our presence as and for his last will and 
testament and we, the undersigned, at his request and in his 
presence and in the presence of each other, have hereunto 
subscribed our names as the attesting witnesses thereof on 
the day and year last above written. 


33 Endorsed: Filed Jan 5 1943 Charles E. Stewart, 
Clerk 

Answer of William H. Mondell, Beverley F. Parsons, 
Jeannie Musgrave Verney and Herbert William 
Dudley Musgrave 

First Defense. 

The Complaint fails to state a claim against these defen¬ 
dants upon which relief can be granted. 

Second Defense. 

These defendants admit all of the allegations of fact in 
paragraphs numbered 1 through 18, inclusive, of the Com- 









29 


plaint save and except that in paragraph numbered 12 con¬ 
tained, to the effect that Jeffrey Parsons, in his last will and 
testament, purported to exercise a Power of Appointment 
given him in the will of his father, Arthur Jeffrey Parsons, 
concerning which they have insufficient information to form 
a belief as to the truth or falsity thereof. These defen¬ 
dants are advised, by counsel, that the allegations contained 
in paragraph numbered 19 of the Complaint are conclusions 
merely and require no answer by them. 

Third Defense. 

These defendants contend as to the questions of law at¬ 
tempted to be raised in the paragraph numbered 19 of the 
Complaint, as follows: 

34 A. At the time of his death, Jeffrey Parsons was 
the holder of title in fee simple to an undivided one- 
half interest in the estate held by Plaintiffs as Trustees un¬ 
der the last will and testament of Arthur Jeffrey Parsons, 
which title he could and did validly give and devise by his 
last will and testament. 

B. Under the provisions of his father’s will, Jeffrey Par¬ 
sons had, prior to his death, such dominion and control over 
and power of disposition of an undivided one-half interest 
in the estate held by Plaintiffs as Trustees that the trusts, 
created in his will, must be construed for validity as of the 
time of his death. 

C. If title to an undivided one-half interest in the estate 
held by Plaintiffs as Trustees passed under the exercise of 
a Power of Appointment granted Jeffrey Parsons by the 
will of his father and exercised by him in his will, the Rule 
against Perpetuities is not violated as under his will his 
said undivided one-half interest vested immediately in his 
children, subject only to a life estate limited to his wife, 
Beverley Parsons, who was born prior to the death of 
Arthur Jeffrey Parsons, his father. 

D. If title to an undivided one-half interest in the estate 
held by the Plaintiffs as Trustees passed under the exercise 
of a Power of Appointment granted Jeffrey Parsons by the 
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will of his father and exercised by him in his will, the stat¬ 
ute against Restraints on Alienation is not violated as un¬ 
der the wills of Arthur Jeffrey Parsons and of Jeffrey Par¬ 
sons, considered either together or separately, there is no 
possibility that the properties involved can not be conveyed 
in fee simple within a period measured by one or more lives 
in being and twenty-one years thereafter. 

35 E. Under the Rule against Perpetuities and 
against Restraints on Alienation as understood and 

applied in the District of Columbia, the duration of the trust 
created under the will of Arthur Jeffrey Parsons is to be 
computed from the date of the death of the donee of the 
Power of Appointment. 

F. The attempted testamentary appointment by Jeffrey 
Parsons is valid under the Rule against Perpetuities and 
the interests created under the will of said Jeffrey Parsons 
are severable from the other provisions of his will. 

G. The Power of Appointment was validly exercised by 
Jeffrey Parsons. 

H. Jeffrey Parsons, during his lifetime, did have such an 
interest in the trust estate created under the will of his 
father that he could make a valid assignment or transfer 
thereof. 

WILLIAM H. MONDELL 

per H. G. KING 
HUBERT G. KING 
814 - Investment Bldg., 
Washington, D. C. 

Attorneys for Defendants. 

• *#**#*•** 

36 Endorsed: Filed Feb 16 1943 Charles E. Stewart, 
Clerk 

Answer of Carol Stocton Parsons; A Minor, By Her 
Guardian Ad Litem, Wm. A. Gallagher. 

Comes now the defendant, Carol Stocton Parsons, and 
filing this answer by her guardian ad litem heretofore ap¬ 
pointed herein by this Court, says that she is an infant, and 
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can therefore neither admit nor deny the allegations of the 
Complaint; 

Wherefore the defendant submits her interests to the wis¬ 
dom and discretion of this honorable Court. 

CAROL STOCTON PARSONS, 

By: 

WM. A. GALLAGHER, 
Guardian ad Litem, 

203 Union Trust Building, 
Washington, D. C. 

I hereby certify that a copy of the foregoing answer was 
duly mailed to counsel for the plaintiffs on Feb. 16, 1943. 

WM. A. GALLAGHER 
Guardian ad Litem. 

37 Endorsed: Filed Feb 17 1943 Charles E. Stewart, 
Clerk 

Answer of Royall Parsons, Beverley Royall Parsons and 

Pamela Howell Parsons. 

The answer of defendants Royall Parsons, Beverley 
Royall Parsons and Pamela Howell Parsons to the com¬ 
plaint filed herein June 12, 1942, respectfully states as fol¬ 
lows : 

Answering said complaint through their Guardian Ad 
Litem, the said Royall Parsons states that he is non compos 
mentis and the said Beverley Royall Parsons and Pamela 
Howell Parsons state that they are infants, and the said 
defendants therefore state that they can neither admit nor 
deny the allegations contained in the said complaint, and 
that they submit their interests in this proceeding to the 
protection of this Honorable Court. 

ROYALL PARSONS 
BEVERLEY ROYALL PARSONS 
PAMELA HOWELL PARSONS 
By: ROGER ROBB 

Guardian Ad Litem 
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District of Columbia, ss: 

Roger Robb, being first duly sworn, deposes and says that 
he has read the foregoing Answer by him subscribed 

38 and knows the contents thereof; that the statements 
made therein as of his personal knowledge are true, 

and those made upon information and belief he believes 
to be true. 

ROGER ROBB. 

Subscribed and sworn to before me this 17 day of Feb¬ 
ruary, 1943. 

ELEANOR H. JESTER 

Com. Exp. 11/14/46 Notary Public, D. C. 

(Seal) 

Service of copy acknowledged. 

JOHN E. LARSON, 

Attorney for Plaintiffs. 

WILLIAM A. GALLAGHER, 
Guardian Ad Litem for 
Carol Stockton Parsons. 

HUBERT G. KING, 

Attorney for Defendants 
William H. Mondell, 

Beverley F. Parsons, 

Jeannie Musgrave Verney, 

Herbert William Dudley Musgrave. 

• •*••••••• 

39 Endorsed: Filed May 18 1943 Charles E. Stewart, 
Clerk 

Motion for Judgment on Pleadings 

Comes now the defendant, Carol Stocton Parsons, by her 
guardian ad litem, William A. Gallagher, and moves the 
Court for judgment on the pleadings herein upon the fol¬ 
lowing ground: 

1. That the pleadings in this cause set forth uncontro¬ 
verted allegations of fact which are sufficient in law for the 
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adjudication of this cause; that all of the parties herein 
have appeared and the pleadings are closed; and that no 
new facts are available to be adduced in evidence. 

Wherefore, defendant prays that the Court proceed to a 
final decision upon said pleadings. 

WILLIAM A. GALLAGHER, 
203 Union Trust Building 
Washington, D. C. 

Guardian ad litem for Carol 
Stocton Parsons 

53 Endorsed: Filed Aug 24 1943 Charles E. Stewart, 
Clerk 

Judgment 

This cause coming on to he heard on the motion of the 
defendant Carol Stockton Parsons, an infant, by her 
guardian ad litem, William A. Gallagher, for judgment on 
the pleadings, and upon the petition for appointment of a 
substituted Co-trustee, filed herein by the plaintiffs, the sur¬ 
viving Trustees under the will of Arthur Jeffrey Parsons, 
deceased, and the Court having considered said motion and 
having heard argument thereon, and the Court also having 
considered said petition, it is, by the Court, this 24th day of 
August, 1943, 

Adjudged, Ordered and Decreed as follows: 

1. That the nomination of the American Security and 
Trust Company, a corporation organized and existing under 
the laws in force in the District of Columbia, as substituted 
Co-trustee of the trusts created under the will of Arthur 
Jeffrey Parsons, deceased, to fill the vacancy caused by the 
death of Jeffrey Parsons, substituted Co-trustee, be and the 
same is hereby confirmed, and said American Security and 
Trust Company is hereby appointed a Co-trustee with said 
Corcoran Thom and Herbert Putnam, with all of the rights, 
titles, powers, duties and responsibilities conferred 

54 upon the original Trustees by the will of said testa¬ 
tor; 
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2. That the duration of the trusts attempted to be cre¬ 
ated by Jeffrey Parsons, in his will, dated December 22, 
1939, by the exercise of the power of testamentary disposi¬ 
tion and appointment given to him under the will of his 
father, Arthur Jeffrey Parsons, is to be computed from the 
date of the death of Arthur Jeffrey Parsons; that, so com¬ 
puted, the trusts may endure for a period longer than lives 
in being and twenty-one years thereafter; that the inter¬ 
ests attempted to be created under the will of Jeffrey Par¬ 
sons, by the exercise of said power of disposition, are so 
intimately connected that they are not severable, and that, 
for the foregoing reasons, the said attempted testamentary 
appointment is invalid in its entirety under the rule against 
perpetuities and against restraints on alienation as applied 
in the District of Columbia; 

3. That the purported assignment and transfer made by 
Jeffrey Parsons on April 26, 1935, to the infant defendant, 
Carol Stockton Parsons, of an interest of the value of Five 
Thousand Dollars ($5,000.00) in the trust property in the 
possession of the plaintiffs, as Trustees, is ineffectual to 
convey or transfer to said infant defendant any interest 
in said trust estate; 

4. That the division by the plaintiffs, as Trustees, of the 
trust estate into two separate parts or shares, as set forth 
in the account of the plaintiffs for the period from Novem¬ 
ber 5, 1941, to January 7, 1942, (Exhibit “C M to the Com¬ 
plaint) be and the same is hereby approved; 

5. That in default of a valid appointment by the last will 
and testament of Jeffrey Parsons, deceased, the plaintiffs, 
as Trustees, and the American Security and Trust Com¬ 
pany, as substituted Co-trustee, are directed and in- 

55 structed, in accordance with the provisions of Item 
Thirteenthly of the will of Arthur Jeffrey Parsons, 
deceased, to pay over and transfer, absolutely, to each of 
the infant defendants, Carol Stockton Parsons, Beverley 
Royall Parsons and Pamela Howell Parsons (who consti¬ 
tute all of the children of Jeffrey Parsons, deceased), 
through the duly appointed guardians of their respective 
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estates, an equal one-third share of one-half of the personal 
property in the possession of the plaintiffs, as Trustees, 
constituting the principal of said trust estate and consisting 
of stocks, bonds, securities and cash, as more particularly 
set forth in Column 2 of Schedule A of plaintiffs’ said ac¬ 
count, together with the net income on said principal which 
has accrued since the date of Jeffrey Parsons’ death; 

6. That each of the infant defendants, Carol Stockton 
Parsons, Beverley Royall Parsons and Pamela Howell Par¬ 
sons, is entitled, in her own right, in fee simple, free and 
discharged of any trust, to an undivided one-sixth interest 
in Lot 66, Square 139, improved by premises No. 1818 N 
Street, Northwest, Washington, D. C., and to an undivided 
one-sixth interest in Lot 159, Square 133, improved by 
premises No. 1704 18th Street, Northwest, Washington, 
D. C.; 

7. That the accrued net income of approximately $4,- 
328.23, set forth on Page 7 of the plaintiffs’ account, as 
Trustees, (Exhibit “C” to the Complaint) is distributable 
and payable to the defendants William H. Mondell and 
Beverley F. Parsons, as Executors of the will of Jeffrey 
Parsons, deceased, subject to the payment of federal, state 
or District of Columbia income taxes, if any; 

8. That the plaintiffs, as Trustees, are further directed 
to file in this cause a continuation of their account from 
the date of Jeffrey Parsons’ death to the date of this judg¬ 
ment; 

56 9. That the plaintiffs, as Trustees, are further di¬ 

rected to file in this cause a proposed division of the 
stocks, bonds, securities and cash set forth in Column 2 of 
Schedule A of their present account, together with the in¬ 
come thereon from January 7,1942, into three separate and 
equal parts or shares as of the date of this judgment, fou 
ultimate distribution to each of the infant defendants, Carol 
Stockton Parsons, Beverley Royall Parsons and Pamela 
Howell Parsons; 

10. And it is further Adjudged, Ordered and Decreed 
that this cause be and the same is hereby referred to the 
Auditor of this Court 
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(a) To state the account of the plaintiffs, as set forth in 
Exhibit “C”to the Complaint and the continuation thereof 
to the date of this judgment; 

(b) To make recommendations as to the fair division into 
three separate and equal shares of the stocks, bonds, secu¬ 
rities and cash, set forth in Column 2 of Schedule A of said 
Exhibit “C”, together with the income thereon; 

(c) To make recommendations as to the fees and allow¬ 
ances to be made out of the trust estate to the guardians 
ad litem for the infant and incompetent defendants, and to 
counsel for the plaintiffs, and the funds from which said 
fees and allowances shall be paid; 

(d) To make recommendations as to the amount of com¬ 
missions on principal to be paid to the plaintiffs, as Trus¬ 
tees, and to Jeffrey Parsons, deceased Trustee; and 

(e) To report said accounting and recommendations and 
the evidence taken in connection therewith to this Court, 

And this cause is continued to await the same and the fur¬ 
ther order of the Court thereupon. 

DANIEL W. O’DONOGHUE 

Justice 

57 No objection as to form: 

HUBERT G. KING, 

Attorney for Defendants William 
H. Mondell, Co-Executor and Co- 
Trustee u/w Jeffrey Parsons, 
deceased , and Beverley F. Parsons, 
individually and as Co-Executor 
and Co-Trustee u/w Jeffrey Parsons, 
deceased, Jeannie Musgrave Verney 
and Herbert William Dudley Musgrave, 

814 Investment Building, 

Washington, D. C. 

WILLIAM A. GALLAGHER, 

Guardian ad litem for defendant 
Carol Stockton Parsons, 

203 Union Trust Building, 

Washington, D. C. 
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ROGER ROBB, 

Guardian ad litem for the de¬ 
fendants Royall Parsons, non 
compos mentis, and Beverley 
Royall Parsons and Pamela Howell 
Parsons, infants, 

Tower Building, 

Washington, D. C. 

JOHN E. LARSON, 

Of McKenney, Flannery <& Craighill, 

Attorneys for plaintiffs. 

58 Endorsed: Filed Sep 22 1943 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 22nd day of September, 1943, 
that the defendants William H. Mondell, co-executor and co¬ 
trustee under the will of Jeffrey Parsons, deceased, Bever¬ 
ley F. Parsons, individually and as co-executrix and as co¬ 
trustee under the will of Jeffrey Parsons, deceased, Jean- 
nie M. Verney and Herbert W. D. Musgrave, hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
24th day of August, 1943, in favor of the plaintiffs and 
against these defendants, save and except paragraphs num¬ 
bered one (1), four (4), and seven (7) of said judgment, 
from which these defendants do not appeal. 

HUBERT G. KING, 

Investment Building, 
Washington, D. C. 

Attorney for Defendants l, 2, 
6 and 7. 
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Copies to: 

1. McKENNY, FLANNERY & CRAIGHILL 

Hibbs Building, Wash., D. C. 

Attys. for Plaintiffs. 

2. ROGER ROBB, ESQ. 

Tower Building, Wash. D. C. 

Atty. for defts. #4, 5 and 8 

3. WILLIAM GALLAGHER, ESQ. 

Union Trust Bldg., Wash. D. C. 

Atty. for deft. # 3 . 

59 Endorsed: Filed Oct 15 1943 Charles E. Stewart, 
Clerk 

Designation by Defendants William H. Mondell, Beverley 
F. Parsons, Jeannie M. Verney and Herbert W. D. 
Musgrave for Record on Appeal. 

The Clerk will please prepare a Transcript of Record on 
Appeal containing the following: 

1. Complaint, filed June 12, 1942. 

2. Exhibit A to Complaint. 

3. Exhibit B to Complaint. 

4. Exhibit D to Complaint. 

5. Answer of defendants William H. Mondell, Beverley F. 
Parsons, Jeannie M. Verney and Herbert W. D. Musgrave, 
filed January 5, 1943. 

6. Answer of defendant Carol S. Parsons, filed Feb 16, 
1943. 

7. Answer of defendants Rovall Parsons, Beverley R. 
Parsons, and Pamela H. Parsons, filed Feb. 17, 1943. 

8. Motion of defendant Carol S. Parsons for judgment on 
the pleadings, filed May 18, 1943. 

9. Points and authorities in support of motion for judg¬ 
ment on the pleadings, filed May 18, 1943. 

10. Points and authorities on motion for judgment on the 
pleadings on behalf of defendants Rovall Parsons, Beverley 
R. Parsons and Pamela H. Parsons, filed May 27,1943. 


39 


11. Points and authorities of plaintiffs upon motion for 
judgment on the pleadings, filed June 17, 1943. 

60 12. Points and authorities of defendants William 

H. Mondell, Beverley F. Parsons, Jeannie M. Verney 
and Herbert W. D. Musgrave upon motion for judgment on 
the pleadings, filed June 17, 1943. 

13. Judgment entered August 24, 1943. 

14. Notice of Appeal, filed September 22, 1943. 

15. This Designation. 

HUBERT G. KING, 

v Attorney for Defendants 1, 2, 6, 7, 

Investment Building, 

Washington, D. C. 

It is hereby stipulated and agreed that the foregoing 
Designation for Record on Appeal shall serve as such for 
the undersigned as if said designation had been served and 
filed by us, as and for a counter-designation for record on 
appeal. 

McKENNY, FLANNERY & CRAIGHILL 

By JOHN E. LARSON 

Hibbs Building, Washington, D. C. 

Attorneys for Plaintiffs. 

ROGER ROBB, 

Tower Building, Washington, D. C. 
Guardian ad litem for defendants 4, 5 
and 8. 

WILLIAM A. GALLAGHER, 

Union Trust Building, 

Washington, D. C. 

Guardian ad litem for defendant 3. 
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IN THE 

United States Court of Appeals 

District of Columbia 


No. 8623 


WILLIAM H. MONDELL, CO-EXECUTOR, AND 
CO-TRUSTEE &c., ET AL., APPELLANTS, 

v. 

CORCORAN THOM, ET AL., APPELLEES 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLEES BEVERLEY ROYALL 
PARSONS AND PAMELA HOWELL PARSONS 

COUNTER-STATEMENT OF THE CASE 
The Parties 

This is an appeal from a judgment of the District Court 
entered upon a motion for judgment on the pleadings (App. 
32, 33). The pleadings consisted of the Complaint (App. 1) 
and Answers (App. 28-32). The Complaint was a com¬ 
plaint for construction of a will and instructions to surviv- 
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ing trustees filed by the appellees Corcoran Thom and 
Herbert Putnam, as surviving trustees under the will of 
Arthur Jeffrey Parsons, deceased. The Complaint named 
as defendants (1) the appellants Mondell and Beverley F. 
Parsons, executors and trustees under the will of Jeffrey 
Parsons, deceased, (2) the appellants Verney and Mus- 
grave, remaindermen under the will of Jeffrey Parsons, (3) 
the appellee Royall Parsons, brother of Jeffrey Parsons, 
(4) the appellees Carol Stockton Parsons, Beverley Royall 
Parsons, and Pamela Howell Parsons, infant children of 
Jeffrey Parsons. The facts disclosed in the pleadings were 
not in dispute and were as follows: 

The Will of Arthur Jeffrey Parsons 

Arthur Jeffrey Parsons died on or about November 5, 
1915, leaving a last will and testament which was admitted 
to probate in the District of Columbia. (App. 3.) He left 
surviving him a widow, Agnes Stockton Parsons, and two 
sons, Jeffrey Parsons and the defendant 1 Royall Parsons. 
(App. 3.) By section THIRTEENTHLY of his will (App. 
12, 14-18), Arthur Jeffrey Parsons left the residue of his 
estate, including certain property in the hands of trustees 
under the will of his father, William Parsons, to Agnes 
Stockton Parsons, Herbert Putnam and Corcoran Thom, 
in trust, to pay a specified amount of the income to the two 
children and the balance thereof to Agnes Stockton Par¬ 
sons during her life, and for twenty-one years after the 
death of Agnes Stockton Parsons to pay the entire income 
to the two children. It was provided that the trust should 
terminate twenty-one years after the death of Agnes Stock- 
ton Parsons, and that the entire trust estate should then be 
divided among the children of the testator then living. Sec¬ 
tion THIRTEENTHLY also provided: 

“Upon the death of any of my said children surviv¬ 
ing my said wife, * * * my said trustees shall divide 

l We shall refer to the parties as they were denominated in the District 
Court. 
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the property held by them at that time into as many 
equal parts or portions as there may have been chil¬ 
dren of mine living immediately prior to the death of 
such child * • # and the part or portion of the said 
child so dying shall be assigned and paid over by my 
said trustees to such person or persons, in such estates 
and proportions, and upon such uses and trusts as the 
child so dying, may by last will and testament, exe¬ 
cuted in accordance with the laws of the District of 
Columbia, direct and appoint, and in default of such 
direction and appointment, such child’s share of the 
trust estate shall be conveyed, assigned, and turned 
over by my said trustees to the issue of such child, per 
stirpes, absolutely and in fee simple. In the event any 
child however should die without exercising said power 
of disposition and appointment and without leaving 
issue surviving it, then and in that event said child’s 
part or portion of said trust estate shall be divided 
into as many shares as there may be then living chil¬ 
dren of mine, the then living issue of any child de¬ 
ceased to count as if said child were then living; and 
the share of any such deceased child shall be conveyed, 
transferred and paid over by my said trustees abso¬ 
lutely and in fee simple to such issue per stirpes;”. 
(App. 16, 17) 

Agnes Stockton Parsons died on or about January 23, 
1934 and Jeffrey Parsons was thereafter appointed substi¬ 
tute trustee of the trust estate created under the will of 
Arthur Jeffrey Parsons. (App. 5.) Jeffrey Parsons died 
on or about January 7, 1942, a resident of Virginia. He 
left a last will and testament dated December 22, 1939, 
which was admitted to probate in Virginia and which 
named the defendants, William H. Mondell and Beverley F. 
Parsons, as executors and trustees. (App. 5.) He was 
survived by his widow, the defendant Beverley F. Parsons, 
and three children, the defendants Carol Stockton Parsons 
(the issue of a previous marriage), Beverley Royall Par¬ 
sons and Pamela Howell Parsons. (App. 2.) 
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The Will of Jeffrey Parsons 

In his will, after making two small specific bequests, 
Jeffrey Parsons devised and bequeathed to Beverley F. 
Parsons and William H. Mondell, in trust, all of the resi¬ 
due of his property, “of which I shall at my death be 
seized, possessed, or entitled or over which I shall have 
testamentary disposition, and particularly that property 
in the hands of trustees under the last will and testament 
of my father, Arthur Jeffrey Parsons”. (App. 21.) He 
directed his trustees to make the following disposition of 
the trust estate: 

6-A. 2 To pay 75 per cent of the net income to his widow, 
the defendant Beverley F. Parsons, until her death or re¬ 
marriage, and to apply the remaining 25 per cent of net 
income, in the discretion of the trustees, for the benefit of 
any child or children of the testator under the age of 
twenty-five years, without the necessity of equality among 
the children. The trustees are authorized to forego the 
expenditure of any part or portion of the income provided 
for the use of the children, and to hold any resulting sur¬ 
plus as a contingent fund for the benefit of the children, or 
to pay such surplus over to Beverley F. Parsons for her 
own use. 

6-B. If Beverley F. Parsons remarries, 50 per cent of 
the net income is to be paid to her, and the remaining 50 
per cent is to be applied by the trustees in their discretion 
for the benefit of the children, as indicated in para¬ 
graph 6-A. 

6-C. After the death of Beverley F. Parsons, the trustees 
are given discretionary power to use all of the income or 
any portion thereof for the benefit of testator’s children 
under the age of twenty-five years. When any child at¬ 
tains the age of twenty-five years the trustees are directed 
to divide the trust estate into as many shares as there are 

2 For convenience the paragraphs are numbered as they appear in the will 
of Jeffrey Parsons. (App. 22-27) 
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children of the testator then living, or represented by a 
widow or issue, and distribution shall be made to the child 
who has attained the age of twenty-five years; “but if upon 
attaining its twenty-fifth birthday any such child has been 
adjudged mentally incompetent, then no distribution shall 
be made to it until it is adjudged mentally competent”. 

7. Any child who marries and has issue, or has issue, 
before attaining the age of twenty-five years has the power 
to make testamentary disposition of an equal share of the 
trust estate. If at the death of such child Beverley F. Par¬ 
sons is living, the trustees are directed “for so long as she 
lives, to pay said deceased child’s share of the net income 
in such manner as the said testamentary disposition directs 
and upon the death of” Beverley F. Parsons, to pay the 
deceased child’s share of the trust estate to the child’s 
executors or administrators. If “the child having been 
married and having had issue dies intestate before its 
twenty-fifth birthday its surviving widow or issue shall 
have the right to represent said deceased child” as follows: 

“The surviving widow, if there be one, shall receive 
fifty per cent (50%) of said deceased child’s share, 
and the issue, if there be both a surviving widow and 
a surviving issue, fifty per cent (50%) of the said 
share, but if there be a surviving widow and no issue, 
the surviving widow shall receive fifty per cent (50%) 
of the said share, and the remaining fifty per cent 
(50%) to my then living children or their representa¬ 
tive, but if there be surviving issue and no surviving 
widow, the said surviving issue shall receive the full 
share of said deceased child.” 

8. If any child of the testator dies before attaining the 
age of twenty-five years, and without having married or 
having had issue, its share is to be distributed among the 
other surviving children of the testator or their issue per 
stirpes; the share of any surviving child under twenty-five 
being reconveyed to the trust estate. 
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9. If the defendant Royall Parsons, brother of the testa¬ 
tor, dies during the lifetime of Beverley F. Parsons, then 
Beverley F. Parsons shall receive if living all of the income 
from the trust estate created under the testator’s will. 

10. If the testator’s children die without representation 
or without having made valid testamentary disposition of 
the trust estates created for their benefit, then Beverley F. 
Parsons has the power to make testamentary disposition 
of one-half of the trust estate, and the remaining one-half, 
or the entire trust estate in default of appointment by her, 
is to be distributed in equal amounts between the defen¬ 
dants, Jeannie Musgrave Verney and Herbert William 
Dudley Musgrave, cousins of the testator. 

Beverley F. Parsons, the widow of Jeffrey Parsons, was 
bora on October 14, 1910, during the life of the original 
testator, Arthur Jeffrey Parsons. The children of Jeffrey 
Parsons were born on the following dates: Carol Stockton 
Parsons, February 22, 1927; Beverley Royall Parsons, 
January 18, 1938; Pamela Howell Parsons, October 14, 
1940. (App. 2.) 

The Complaint and Judgment 

As directed by section THIRTEENTHLY of the will of 
Arthur Jeffrey Parsons the plaintiffs, as trustees under 
that will, divided the trust estate in their hands into two 
equal parts or shares as of the date of death of Jeffrey 
Parsons. 3 (App. 7, 8.) The plaintiffs thereafter filed their 
complaint for instructions as to whether or not, in respect 
of his share of the trust estate, Jeffrey Parsons in his will 
had validly exercised in whole or in part the testamentary 
power of disposition given to him under the w'ill of his 
father, Arthur Jeffrey Parsons. 

3 Pursuant to section THIRTEENTHLY the plaintiffs continue to hold the 
share of Royall Parsons in trust for him. Royall Parsons is non compos 
mentis, having been adjudged to be of unsound mind on October 30, 1919. 
(App. 2) He is represented in this proceeding by his guardian ad litem, 
Roger Robb. 
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The record also disclosed that under date of April 26, 
1935, Jeffrey Parsons executed an assignment by which for 
a consideration he purported to convey, grant and assign 
to his daughter, the defendant Carol Stockton Parsons, the 
amount of $5,000 out of his undivided “vested one-half in¬ 
terest’ * in the trust estate created by the will of his father, 
Arthur Jeffrey Parsons. The Complaint prays for instruc¬ 
tions as to the validity of this assignment. (App. 8,10.) 

The judgment of the District Court (App. 33) approved 
the division of the trust estate into two separate parts or 
shares as set forth in the account of the trustees. No ap¬ 
peal has been taken from this determination. (App. 37,) 4 

The District Court held further that the attempted testa¬ 
mentary appointment by Jeffrey Parsons was invalid in 
its entirety under the rule against perpetuities and against 
restraints on alienation as applied in the District of Colum¬ 
bia; and that in default of a valid appointment by Jeffrey 
Parsons his children, Carol Stockton Parsons, Beverley 
Royall Parsons and Pamela Howell Parsons, were entitled 
to his share of the trust estate, absolutely and in fee simple, 
under the will of Arthur Jeffrey Parsons. Finally the 
Court held that the purported assignment and transfer 
made by Jeffrey Parsons on April 26,1935, to Carol Stock- 
ton Parsons of an interest of the value of $5,000 in the trust 
property was ineffectual. The defendants Mondell and 
Beverley F. Parsons as executors and trustees under the 
will of Jeffrey Parsons, and the defendants Vernev and 
Musgrave, remaindermen under that will, appealed from 
the judgment in respect of the validity of the attempted 
testamentary appointment by Jeffrey Parsons, and the 
validity of the assignment and transfer by Jeffrey Parsons 
to Carol Stockton Parsons. 


4 This portion of the judgment is the only one that concerns the defendant 
Royall Parsons; hence no brief has been filed for him in this Court, although 
his guardian ad litem has entered an appearance in his behalf. 
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SUMMARY OF ARGUMENT 

A. The attempted testamentary appointment by Jeffrey 
Parsons was invalid in its entirety under the rule against 
perpetuities and against restraints on alienation as applied 
in the District of Columbia. 

1. The duration of the trust which Jeffrey Parsons at¬ 
tempted to create in his will, by the exercise of his power 
of testamentary disposition and appointment under the will 
of his father, Arthur Jeffrey Parsons, must be measured 
from the date of the death of Arthur Jeffrey Parsons. 
Measured in this way, the trust may endure, and may sus¬ 
pend the power of absolute alienation of the property, for 
a period longer than lives in being and twenty-one years 
thereafter. The trust is therefore invalid, at least in re¬ 
spect of the provisions for the children of Jeffrey Parsons. 

2. The trust which Jeffrey Parsons attempted to create 
constitutes one general scheme, the provisions for the chil¬ 
dren of Jeffrey Parsons being inseparably interwoven with 
those made for his widow. It is therefore impossible to 
sustain a life estate in the widow Beverley F. Parsons 
while striking down the invalid provisions for the children. 
The entire trust property must accordingly pass to the 
children pursuant to the provisions of section THIR¬ 
TEENTHLY of the will of Arthur Jeffrey Parsons. 

B. The purported assignment and grant of an interest in 
the trust estate made by Jeffrey Parsons on April 26, 1935, 
is invalid and ineffectual. Under the will of Arthur Jeffrey 
Parsons, Jeffrey Parsons had a power of appointment by 
will over his share of the trust estate, and such power could 
not be exercised by deed or contract. 
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ARGUMENT 

A 

The Invalidity of the Testamentary Appointment by 

Jeffrey Parsons 

(1) It is settled law that in determining the validity 
under the rule against perpetuities of a trust created in the 
exercise of a power to appoint by will alone, the remoteness 
of the appointment and the duration of the trust must be 
measured from the time of the creation of the power, and 
not from the time of its exercise. In the present case there¬ 
fore the duration of the trust involved must be measured 
from the date of the death of Arthur Jeffrey Parsons, the 
donor of the power of appointment. 

Minot v. Paine, 230 Mass. 514, 120 N. E. 167 
Legg’s Estate v. Commissioner of Internal Revenue, 
114 F. (2d) 760 (CCA 4) 

DeCharette v. DeCharette, 264 Kv. 525, 94 S. W. 
(2d) 1018 

Lawrence*s Estate, 136 Pa. 354, 20 Atl. 521 
Crolius v. Kramer, 279 Pa. 275, 123 Atl. 808 
Warren*s Estate, 320 Pa. 112,182 Atl. 396 
St. Louis Union Trust Co. v. Bassett, 337 Mo. 604, 
85 S. W. (2d) 569 

Bartlett v. Sears, 81 Conn. 34, 70 Atl. 33 
Gray, General Testamentary Powers and the Rule 
Against Perpetuities, 26 Harv. Law Rev. 720 
Gray, The Rule Against Perpetuities (4th Ed. 1942) 
Section 948 et seq.; Section 514, et seq. 

The foregoing rule and the principles which underlie 
it are well expressed in Minot v. Paine, 230 Mass. 514, 120 
N. E. 167. In that case the Court said: 

“There are numerous serious and well recognized 
limitations upon the interests of the donee of a power 
in the property over which he has the power of ap¬ 
pointment. Allusion already has been made to some 
of these. His interest is far from an absolute one. 
No one can be an owner unless he can sell his property 
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at will. Although a life tenant with power to appoint 
by will, failing which remainder goes to his children, 
enjoys many of the incidents of ownership, he lacks 
the fundamental one of power to sell a fee. Even 
though he has the power to appoint to his own estate, 
that does not go far enough. The liability of ap¬ 
pointed property to debts of the appointer in case his 
own estate is insufficient is not an incident of owner¬ 
ship, but arises from a doctrine of equity. See, in this 
connection, Tuell v. Hurley, 206 Mass. 65, 68; and Vin¬ 
ton v. Pratt, 228 Mass. 468, 470. The life tenant who 
has an absolute power of appointment both by deed or 
by will may stand upon a different footing. But the 
donee of a power to appoint by will alone does not act 
as an owner of the appointed property. As was said 
by Chief Justice Baldwin in Bartlett v. Sears, 81 Conn. 
34, 44: ‘One to whom a power of appointment is given 
by will stands to the testator substantially in the posi¬ 
tion of an agent toward his principal. An agent can¬ 
not do that vrhich the principal cannot do. ’ The essen¬ 
tial nature of his act in exercising the power is that he 
is speaking for the original testator in directing the 
devolution of the property of the latter. The nature 
of his power is to express by his own will a disposition 
of the property of the donor who by the terms of his 
will adopted in advance these subsequently written 
words of the donee as disclosing his ultimate testa¬ 
mentary purpose. 

“Although there are instances of a complete new 
title springing into existence, as for example by the 
exercise of eminent domain or the sale of property to 
satisfy the lien for taxes, title arising from the exer¬ 
cise of a power is simply the transmission of an old 
title by virtue of the will of the donor of the power 
given momentarily a new manifestation through the 
phrase uttered by the donee of the power. Although 
the power of appointment by will may be unlimited, the 
title springs from the will of the donor and not from 
that of the donee. Different considerations might 
apply if the power was not only general but also capa¬ 
ble of being exercised by deed and thus an absolute title 
be vested in the donee during life. The making of a 
deed to the donee himself in exercise of his power 




11 


might in that case be regarded as a vain form. But 
that is not the case at bar. 

“The donee in exercising the power is in effect writ¬ 
ing the will of the donor respecting the appointed 
property. The donee in doing this in reason is bound 
by the same limitations of the law as bound the orig¬ 
inal testator. The donee can take advantage of facts 
of which the donor was ignorant because they were 
not in existence when he made his will. But the donee 
cannot free himself from the rules of law which limited 
the power of the donor. The will of the donor and that 
of the donee so far as it exercises the power of the 
appointment in a sense together constitute the com¬ 
plete testamentary design of the donor respecting the 
donor’s estate. The words used by the donee in exer¬ 
cising the power are to be construed and interpreted 
as to their meaning in the light of the facts as they are 
at the time the power is exercised. The will of the 
donor is projected forward to the time of the exercise 
of the power so as to receive the benefit of the facts 
which have appeared since his decease. 

“The ordinary statement of the rule against per¬ 
petuities is simple: ‘The rule is that executory limita¬ 
tions are void unless they take effect ex necessitate 
and in all possible contingencies within the period of 
a life or lives in being at the death of the testator and 
twenty-one years afterwards.’ Hall v. Hall, 123 Mass. 
120, 124. Sears v. Putnam, 102 Mass. 5. Brattle 
Square Church v. Grant , 3 Gray, 142, 152. Gray v. 
Whittemore, 192 Mass. 367, 373. As applied to the 
exercise of a power of appointment the words of the 
rule are satisfied if it appears that in the light of facts 
as to relationship and longevity existent when the ap¬ 
pointment is exercised, the estates created in truth will 
vest and take effect within the period limited by the 
rule, although this may not have been certain at the 
death of the donor of the power. Gray, Rule against 
Perpetuities, (3d ed.) §§ 523, 524. Hooper v. Hooper , 
203 Mass. 50, 61. 

“There are strong practical considerations to the 
same end. As is pointed out by Mr. Gray in § 514 of 
his book already cited, unless the remoteness of an 
appointment depends on its distance from the creation 
and not from the exercise of the power ‘ estates for life 
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with powers of appointment by will might be created; 
the tenants for life might appoint for life, with powers 
to the appointees to appoint by will; these appointees 
might, in their turn, appoint in like manner, and so an 
indefinite series of life estates might be created.’ 3 

“Both on principle and on authority our conclusion 
is that the remoteness of an appointment, made in the 
exercise of a power to appoint by will alone, so far as 
affected by the rule against perpetuities must be mea¬ 
sured from the time of the creation and not the exercise 
of the power.” 

In discussing the application of the rule against perpetui¬ 
ties to general testamentary powers of appointment, Mr. 
Gray says, 26 Harv. Law Rev. 720: 

“In judging of the remoteness of an appointment, 
the time must be calculated from the date of the cre¬ 
ation of the power and not from the date of its execu¬ 
tion. The reason of this is obvious: If a limitation 
would be bad, as too remote, it cannot be made good 
by delegating the pow'er to make it to someone else. 
If what is given to the donee of a power is an authority 
to act for the settlor or testator, then the appointment 
by the donee must be considered as an appointment by 
the settlor or testator himself.” 

(la.) When the attempted testamentary appointment 
by Jeffrey Parsons is examined and its remoteness is 
calculated in the light of these principles, its invalidity 
is clear. The duration of the trust must be mea¬ 
sured from the date of the death of Arthur Jeffrey 
Parsons, the donor of the power of appointment. The trust 
is to endure, and the power of absolute alienation of the 
property is to be suspended, for the life of Beverley F. 
Parsons and thereafter until the youngest child of Jeffrey 
Parsons attains the age of twenty-five. It is true that Bev- 

5 In the case at bar it may be noted that included in the property which 
Arthur Jeffrey Parsons devised and bequeathed in trust, subject to testa¬ 
mentary appointment by Jeffrey Parsons, was certain property in the hands 
of trustees under the will of William Parsons, the father of Arthur Jeffrey 
Parsons, subject to testamentary appointment by Arthur Jeffrey Parsons. 
The trust which Jeffrey Parsons attempted to create was therefore the third 
of its line. (See the first paragraph of section THIRTEENTHLY of the 
will of Arthur Jeffrey Parsons, App. 14.) 


13 


erley F. Parsons, born in 1910, was a life in being at the 
time of the death of Arthur Jeffrey Parsons, who died in 
1915—that is, she was a life in being at the time of the 
creation of the power of appointment. Pamela Howell 
Parsons, the youngest child of Jeffrey Parsons, however, 
was born in October 1940; and if Beverley F. Parsons 
should die before October 1944, Pamela would not attain 
the age of twenty-five within twenty-one years thereafter. 
In other words, there is a distinct possibility that the trust 
will not terminate within the statutory period of one or 
more lives in being and twenty-one years thereafter, and 
that there will be no one in being during that period by 
whom an absolute fee in the trust property can be con¬ 
veyed. Furthermore distribution to any child is to be 
postponed indefinitely if upon attaining the age of twenty- 
five years she has been adjudged mentally incompetent. It 
should be noted moreover that if any child dies before at¬ 
taining the age of twenty-five years and without having 
married or having had issue, her estate will take nothing; 
so that it cannot be suggested that the provisions of the 
w r ill of Jeffrey Parsons merely defer the enjoyment by his 
children of their shares of the trust estate, and that such 
shares are presently vested in them. In short it is plain 
that the scheme set forth in the will of Jeffrey Parsons 
may possibly suspend the power of absolute alienation of 
the property for a longer period than during the continu¬ 
ance of not more than one or more lives in being and 
tw’entv-one years thereafter. 

The appellants suggest that Jeffrey Parsons did not ex¬ 
ercise a power of appointment in his will. (Appellants’ 
Brief, page 8.) It is said that under the will of his father, 
Jeffrey Parsons took a defeasible fee simple title to his 
share of the trust estate, that: 

“The provisions of the Will of A. J. Parsons, re¬ 
garding the devise of this one-half interest by Will, if 
Jeffrey Parsons died within tw’entv-one years of his 
mother’s death, did not constitute the granting of a 
Power of Appointment over the property to Jeffrey 




14 


Parsons, but, instead, prescribed .the condition upon 
which Jeffrey Parsons ’ fee would be divested; namely, 
that he die intestate within twenty-one years after his 
mother’s death. Jeffrey Parsons died testate within 
twenty-one years after his mother’s death and the 
above conditions for defeasance did not, and could not, 
thereafter, by any possibility, come into existence, and 
said Jeffrey Parsons died seized and possessed of a 
fee simple title to the undivided one-half of the A. J. 
Parsons’ Trust Estate.” 

This argument is clearly unsound. As demonstrated by 
the Court in Minot v. Paine, 230 Mass. 514, 120 N. E. 167, 
from which we have quoted, the donee of a power to dispose 
of property by will does not take the fee, defeasible or 
otherwise, but merely acts as the agent of the donor in dis¬ 
posing of the property. This conclusion is fortified by the 
opinion of Mr. Gray who in discussing a somewhat similar 
argument says, 26 Harv. Law Rev. 721: 

<«• * Mr. j£ a i es S ays, if a general testamentary 
power is given, it is a condition precedent that the 
donee shall die, but, when he has died, the condition 
precedent has been fulfilled, and he can deal by his will 
with the property as if it were his own. 

“But a man cannot, in the eye of the law, be at the 
same time alive and dead. So long as he is alive, the 
condition necessary for the exercise of the power is 
not fulfilled, and after he is dead he cannot be an ap¬ 
pointee. And this is not only so as a metaphysical 
necessity. When a donee is given a general power by 
deed on his marriage, the creator of the power means 
to give the nominal donee on his marriage the absolute 
interest in the property; he does not mean to delegate 
his own right to make a limitation. But when he gives 
a testamentary power, he distinctly means that the 
donee shall have only a delegated authority; he does 
not mean at any time, or on the performance of any 
condition, to make a gift to the donee himself. When 
there is a power by deed given, the creator of the 
power means that at some time or on some condition 
the donee shall have in substance the fee. When a 



15 


testamentary power is given, the creator as distinctly 
means that the donee shall never have the fee.” 

(2) The trust which Jeffrey Parsons attempted to create 
constitutes one general scheme, the provisions for the chil¬ 
dren of Jeffrey Parsons being inseparably interwoven with 
those made for his widow. It is therefore impossible to 
sustain a life estate in the widow Beverley F. Parsons while 
striking down the invalid provisions for the children. 

Wills v. Maddox, 45 App. D. C. 128, cert. den. 240 
U. S. 640 

Tilden v. Green, 130 N. Y. 29, 28 N. E. 880 
Estate of Fair, 132 Cal. 523, 60 Pac. 442, 64 Pac. 1000 
Eldred v. Meek, 183 Ill. 26, 55 N. E. 536 
Kountz’s Estate, 213 Pa. 390, 62 Atl. 1103 
Johnston's Estate, 185 Pa. 179, 39 Atl. 879. 

In Wills v. Maddox, 45 App. D. C. 128, cert. den. 240 U. S. 
640, the testatrix devised the residue of her estate to trus¬ 
tees with directions to pay specified shares of the income 
to her two nephews during their lives. She then provided 
that if either nephew should die without issue, his share 
should go to the survivor for life and then to his children, 
and that upon the death of either nephew leaving issue a 
specified share of the estate should be distributed among 
his children, share and share alike, payable to each child 
on its attaining the age of twenty-five years. It was con¬ 
tended that even though the gifts over to the children of 
the nephews were assumed to be void for remoteness, the 
prior life estates were not affected. This Court refused to 
accept that contention, saying, 45 App. D. C., 134, 135: 

“The special objects of the bounty of Miss McCeney 
were not merely her nephews, but the residuary lega¬ 
tees,—the children of these nephews. One trust only 
was created, and that trust constitutes a general 
scheme. If the effect of that scheme is that the estate 
shall be kept entire for an unlawful period, no part of 
its provisions can be sustained. 
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“Clearly, if the gift over to the children of the surviv¬ 
ing brother is bad for remoteness, it will carry with it 
the entire scheme. The same is true of the life inter¬ 
ests of the nephews. They were a part of the general 
scheme, and not the most important part at that.” 

In Tilden v. Green, 130 N. Y. 29, 50, 51; 28 N. E. 880, the 
Court said: 

“The appellants invoke the aid of the principle that 
where several trusts are created by a will which are 
independent of each other, and each complete in itself, 
some of which are lawful and others unlawful, and 
which may be separated from each other, the illegal 
trusts may be cut off and the legal ones permitted to 
stand. 

“This rule is in frequent application in the construc¬ 
tion of wills, but it can be applied only in aid and 
assistance of the manifest intent of the testator, and 
never where it would lead to a result contrary to the 
purpose of the will or work injustice among the bene¬ 
ficiaries, or defeat the testator’s scheme for the dis¬ 
posal of his property. 

“The rule as applied in all reported cases recognizes 
this limitation, that when some of the trusts in a will 
are legal and some illegal, if they are so connected to¬ 
gether as to constitute an entire scheme, so that the 
presumed wishes of the testator would be defeated if 
one portion was retained and other portions rejected, 
or if manifest injustice w'ould result from such con¬ 
struction to the beneficiaries, or some of them, then all 
the trusts must be construed together and all must be 
held illegal and must fall. ( Manice v. Manice, 43 N. Y. 
303; Van Scliuyver v. Mulford, 59 id. 426; Knox v. 
Jones, 47 id. 389; Benedict v. Webb, 98 id. 460; Ken¬ 
nedy v. Hoy, 105 id. 135.) 

“The cases cited fairly illustrate the practical appli¬ 
cation of this rule by the courts. 

“In Knox v. Jones the testator created one trust to 
receive and pay over the income of his estate to his 
brother for his life and then to his sisters, writh cross¬ 
limitations over as between them, remainder to the 
children of his sister Georgiana, and in default of chil¬ 
dren to Columbia college. This court held the whole 
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trust invalid and refused to sustain the provision in 
behalf of the testator’s brother on the ground that 
there was but a single trust which provided for all the 
beneficiaries, and that they were all embraced in a com¬ 
mon purpose. That the several provisions of a single 
trust could not be severed, and those that violated the 
statute against perpetuities dropped and the others 
sustained. In Van Schuyver v. Mulford, a gift to the 
testator’s wife of the rents and income and profits of 
the estate during life was upheld and declared to be 
valid, although the devise over might be void on the 
ground that the gift to the wife was separate and dis¬ 
tinct from the other provision of the will and had no 
effect beyond her life or upon the ultimate disposition 
of the estate. 

“In Benedict v. Webb, the testator created separate 
trusts in two-thirds of his estate for the benefit of his 
four children. Three of the trusts were held to be 
valid and one invalid on the ground that the trust term 
transgressed the statute. But the court refused to 
sustain the valid trusts on the ground that to do so 
would defeat the intention of the testator in the dis¬ 
position of his property and work injustice among the 
beneficiaries by permitting three of the children to take 
under their respective trusts and also as heirs at law 
in the one-fourth as to which the trust was declared 
invalid. 

“The result of these and all other cases is that in 
applying the rule invoked by the appellants, which per¬ 
mits unlawful trusts to be eliminated from the will, 
and those that are lawful to be enforced, we must not 
violate the intention of the testator, or destroy the 
scheme that he has created for the disposition of his 
property. 

“We may enforce and effectuate his will and give 
full effect to his intent, provided it does not violate any 
cardinal rule of law, but we cannot make a new will 
or build up a scheme for the purpose of carrying out 
what might be thought was or would be in accordance 
with his wishes.” 

In Estate of Fair, 132 Cal. 523, 540, 541, 60 Pac. 442, 64 
Pac. 1000, the Court said: 
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“We also agree with the learned judge of the court 
below that the invalid trust to convey carries with it 
the otherwise valid trust for the lives of the testator’s 
children, and that therefore the whole trust failed. Of 
course, the general rule is w^ell settled, that where there 
are valid and invalid clauses in a will, the question 
whether the valid clauses can stand depends upon 
whether or not the invalid ones are so interwoven with 
them that they can not be eliminated without interfer¬ 
ing with and changing the main scheme of the testator. 
* * • In the case at bar, it is quite clear from the will 
that the trust as to income during the lives of the tes¬ 
tator’s children, and the trust to convey the corpus of 
the property after their death to certain enumerated 
classes of persons, w r ere inseparable parts of one entire 
scheme; and there is no reasonable ground for the sup¬ 
position that if he had known that the latter trust was 
void, he wrnuld have allowed the former to stand. Upon 
such a supposition we would have to hold that he would 
have been willing to merely devise an estate to the 
trustees during the lives of his children, the income to 
be divided equally between them, and allow the entire 
reversion undisposed of by him to go to the heirs at 
law. But, clearly, that w T as not his intention.” 

In the present case the will of Jeffrey Parsons creates a 
single trust and that trust constitutes one general scheme. 
An integral and important part of the scheme is that the 
trust shall endure after the death of Beverley F. Parsons, 
limiting and restricting the interests of the children in the 
income and the trust estate, until the youngest child attains 
the age of twenty-five. We cannot say that the testator 
would have permitted the life estate to remain, had he 
realized that the provisions for the children were invalid, 
and that except for the creation of a life estate in his widow 
he would die intestate. To sustain a life estate in Beverley 
F. Parsons, while dissecting from the trust the provisions 
relating to the children, would be to make a new will for 
the testator. 

If it be held that the life estate in Beverley F. Parsons 
is valid, while the trust provisions in favor of the children 
are invalid, so that with respect to the remainder after the 
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life estate Jeffrey Parsons died intestate, then this remain¬ 
der vests in the children under the will of Arthur Jeffrey 
Parsons. The trustees under the will of Jeffrey Parsons 
would have no concern with the remainder. It would there- 

A 

fore become the duty of the trustees under the will of 
Arthur Jeffrey Parsons to distribute the corpus of the 
trust estate to the three children, after the termination of 
the life estate in Beverley F. Parsons, and to pay to the 
children or their guardian, during the life of Beverley F. 
Parsons, the income which is not allocated to Beverley F. 
Parsons. In other words the trustees under the will of 
Arthur Jeffrey Parsons must retain the trust share of Jef¬ 
frey Parsons, for, subject to the supervision of the District 
Court, they are charged with the duty and responsibility 
of delivering to the children the principal of the trust 
estate, either now or hereafter, and they cannot surrender 
that estate and delegate their duty and responsibility to 
other trustees in a foreign jurisdiction. Jeffrey Parsons, 
however, intended that the trust he attempted to create 
should be administered by his widow and Mr. Mondell, who 
should have entire discretion as to the amount of income 
they would pay to the children. Certainly Mr. Parsons 
never intended that the trust should be administered by the 
trustees under the will of his father Arthur Jeffrey 
Parsons. 

The correctness of the conclusion that the trust created 
by the will of Jeffrey Parsons is not separable becomes 
even plainer when we consider the administrative compli¬ 
cations and difficulties that would result if the life estate 
alone should be sustained. If the trustees under the will 
of Arthur Jeffrey Parsons are to retain the trust share of 
Jeffrey Parsons subject to a life estate in Beverley F. Par¬ 
sons, the trust provisions for the children being invalid, 
then many questions arise: What method should the trus¬ 
tees then use to determine the amount of income payable to 
Beverlev F. Parsons from time to time? Should the trus- 
tees in determining this amount be guided by the provisions 
of the will of Jeffrey Parsons, and if so upon what theory, 
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when those provisions in respect of the children are in¬ 
valid ? Should the income allocated to Beverley F. Parsons 
be paid to her directly or to the trustees under the will of 
Jeffrey Parsons? Would the powers of the trustees under 
the will of Arthur Jeffrey Parsons in respect of the man¬ 
agement of the trust share of Jeffrey Parsons be those set 
out in the will of Arthur Jeffrey Parsons, or otherwise? 
In brief it is clear that should the Court attempt to recon¬ 
struct the will of Jeffrey Parsons, in order to sustain a life 
estate in Beverley F. Parsons, a maze of complexities and 
difficulties would result. The conclusion is inescapable that 
no part of the trust can be sustained. 

B 

The Attempted Assignment by Jeffrey Parsons 

The purported assignment and transfer made by Jeffrey 
Parsons on April 26,1935, is invalid and ineffectual. Under 
the will of Arthur Jeffrey Parsons, Jeffrey Parsons had 
the power to dispose of his share of the trust estate by will, 
and such power could not be executed bv deed or contract. 
Green v. Green, 23 Wall. 486; McKnight v. McKnight, 120 
Tenn. 431, 107 S. W. 682. See Farmers’ Loan & Trust Co. 
v. Mortimer, 219 N. Y. 290, 114 N. E. 389. 

CONCLUSION 

In conclusion we submit that the judgment of the Dis¬ 
trict Court was correct in all respects and should be 
affirmed. 

Respectfully submitted, 

Roger Robb, 

Attorney and Guardian ad litem 
for Beverley Royall Parsons and 
Pamela Jlowell Parsons, Infants 


April 21,1944 


Roger Robb, 

Tower Building, 
Washington, D. C. 
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STATEMENT OF FACTS. 

The Statement of Facts in the brief of the Appellees 
Beverley Royall Parsons and Pamela Howell Parsons, 
being sufficient to present the salient points relied on by 
this Appellee, that statement is here adopted in lieu of 
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repetition. No evidence was taken below, and the essen¬ 
tial facts are admitted. It is thought that the following 
table of dates may be helpful: 

Death of Arthur Jeffrey Parsons, Nov. 5, 1915. 

Death of Agnes Stockton Parsons, 
widow of Arthur Jeffrey Parsons, Jan. 23,1934. 

Death of Jeffrey Parsons, son of 

Arthur Jeffrey Parsons, 

Birth of Beverley F. Parsons, 
widow of Jeffrey Parsons, 

Birth of Carol Stockton Parsons, 
daughter of Jeffrey Parsons, 

Birth of Beverley Royall Parsons, 

Birth of Pamela Howell Parsons, 

(daughter of Jeffrey Parsons 
by a second marriage.) 

JUDGMENT OF THE COURT BELOW. 

The part of the judgment upon which this appeal hinges 
is Paragraph Two, as follows: 

“That the duration of the trusts attempted to be 
created by Jeffrey Parsons, in his will, dated December 
22, 1939, by the exercise of the power of testamentary 
disposition and appointment given to him under the 
will of his father, Arthur Jeffrey Parsons, is to be 
computed from the date of the death of Arthur Jeffrey 
Parsons; that, so computed, the trusts may endure 
for a period longer than lives in being and twenty-one 
years thereafter; that the interests attempted to be 
created under the will of Jeffrey Parsons, by the 
exercise of said power of disposition, are so intimately 
connected that they are not severable, and that, for 
the foregoing reasons, the said attempted testamentary 


Jan. 7, 1942. 

Oct. 14, 1910. 

Feb. 22, 1927. 
Jan. IS, 193S. 
Oct. 14, 1940. 
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appointment is invalid in its entirety under the rule 
against perpetuities and against restraints on alien¬ 
ation as applied in the District of Columbia; (P. 34, 
App .) 99 

SUMMARY OF ARGUMENT. 

I. That the duration of the trusts attempted to be created 
in the will of Jeffrey Parsons, is to be computed from 
November 5, 1915, the date of the death of Arthur Jeffrey 
Parsons, donor of the power to create said trusts. 

II. That, computed from such date, the trusts are invalid, 
violating the rule against perpetuities and against res¬ 
traints on alienation. 

III. That the will of Jeffrey Parsons was ineffectual to 
create the interests attempted to be created in said will. 

ARGUMENT. 

With few dissents it has been accepted as a rule of 
property that, in the case of a general power to appoint 
by will only, the period of the rule against perpetuities is 
to be computed from the time of the creation of the power. 
In the present case the power was created on November 
5, 1915, under the will of Arthur Jeffrey Parsons. 

In U. S. v. Field, 255 U. S. 257, it is held in effect that 
the exercise of the power relates back to the time of its 
creation, in the will of the donor of the power, to such 
an extent that the property subject to the power becomes 
no part of the estate of the donee. To the same effect is 
Lederer v. Pearce, 265 Fed. 497. Both of these were tax 
cases, but state a general rule of law applicable herein. 
These, together with the cases cited to the Court in the 
brief on behalf of the other Appellees, seem to conclude 
the question. 

Accepting this rule of law, and computing the trusts 
from November 5,1910, it is apparent upon the record that 
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they may endure for more than a life or lives in being and 
twenty-one vears thereafter, as stated bv the Court below 
in the judgment. 

The attempted exercise of testamentary power in favor 
of his widow by Jeffrey Parsons is invalid because it is 
impossible to disentangle the provision concerning the 
widow from those concerning the children. A reading of 
the will as set out in the Appendix to Appellants’ Brief, 
(pp. 20 to 28, inclusive,) togeftr with the will of his father, 
Arthur Jeffrey Parsons, (App. pp. 12 to 20, inclusive,) 
reveals that his will was an attempt, modeled upon his 
father’s will, to set up a similar general testamentary 
scheme, each provision supplementing and enhancing the 
other. No argument could be as strong as a reading of the 
will. No line of severance or demarcation can be drawn 
without doing violence to the will itself. The Court below 
so found. A plethora of cases might be argued by analogy 
in an attempt to demonstrate that the Court below followed 
the correct principle of law in so finding: but, in the final 
analysis, only a reading of the will itself can determine 
the question. It is submitted that a reading of the will by 
the Court below convinced the able Justice who decided 
the case that the provisions are not severable, and that 
his decision! should be approved unless he was in manifest 
error. 
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CONCLUSION. 

This case and all of the propositions of law were care¬ 
fully considered by the Court below. No reason appears 
for disturbing its judgment in the light of the conceded 
facts and the law. It is submitted that there was no 
error in its decision, and the judgment should be affirmed. 

Respectfully, 

Wm. A. Gallagher, 

Attorney and Guardian ad litem 

for Carol Stockton Parsons, 

^ £ 

Infant . 


1 



